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ALL TERRAIN VEHICLE SAFETY 



WEDNESDAY, MARCH 16, 1988 

House of Representatives, Committee on Energy and 
Commerce, Subcommittee on Commerce, Consumer 
Protection, and Competitiveness, 

Washington, DC 

The subcoir.-nitcee met, pursuant to notice, at 9-30 am., in room 
2322, Rayburn House Office Building, Hon James J. Florio (chair- 
man) presiding. 

Mr. Florio Good morning, the subcommittee will come to order. 
I would like to welcome all the attendants to our hearing this 
morning, at which time we will consider the bill, H.R. 3991, the 
ATV User Safety and Equity Act, an important piece of legislation 
that has been introduced by our colleague from Texas, Mr. Barton, 
who has played a very leading role in this committee's effort to ad- 
dress problems associated with ATVs. He introduced the bill with 
strong support, and we are looking forward to the witnesses com- 
ments on his bill. 

On Monday, the Consumer Product Safety Commission, the De- 
partment of Justice, and the ATV Industry, filed a Final Consent 
Decree with the U. S. District Court. While the Consent Decree re- 
quires the ATV industry to take some first steps to address the se- 
rious safety issues associated with ATVs, such as providing users 
with warnings and free hands-on training, it is far from an ade- 
quate solution to the problem. 

Since 1982, almost 1,000 people have been killed and 330,000 in- 
jured on ATVs; almost half were children under age 16 Aid for 
those who may wonder why we are here proposing legislation to 
deal specifically with ATVs, I would point out that dir g the av- 
erage ATV s lifespan of 7 years, there is a one out of three likeli- 
hood that the ATV will cause its rid^r to suffer injury or death. 

If a refrigerator or toaster or other similar consumer pioduct 
had that kind of horrendous safety record, it would have been long 
since removed from the market, 

The Consent Decree halts, at least temporarily, the sale of new 
three-wheel ATVs, but in my opinion that isn t good enough. It 
fails to provide any real protection tor those who bought the admit- 
tedly dangerous thre?-wheelers L the past. The ^gislation before 
us, by requiring manuiacturers to offer refunds to past purchasers 
of three-wheel ATVs, provides more adequate and appropriate 
relief. 

We don't need fancy statistics or complicated mathematics to un- 
derstand what basic common sense tells us Offering past purchas- 
ers the opportunity to return their unsafe three-wheel ATVs will 

<n 
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improve safety Every dangerous, unstable three-wheeler removed 
from circulation reduces the risk of death an J injury 

Not only does a refund remedy clearly improve safety, it also 
provides fairness to buyers who were effectively mislead into think- 
ing they were buying a safe product when in fact the Commission 
has already made the decision that these products are inherently 
unstable and unsafe, such that they should be banned from futur? 
sale. 

Indeed, all of the witnesses at this hearing including th ee of the 
Consumer Products Safety Commissioner's agree on this common 
sense remedy, with the exception of two obvious exceptions, repre- 
sentatives from the industry and apparently the Chairman of the 
Consumer Product Safety Commission. 

We are looking forv r ard to hearing the witnesses this morning 
who will testify on the merits of the bill of the gentleman from 
Texas, and we hope that we will be able to proceed in an expedi- 
tious way in dealing with this subject for the leg slative process 

[The text of H.R 391)1 follows-] 
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H.R.3991 



To ii< J 1 w h* i'l il 1 u r tin * 1 1> h * 
< '..iiMlir.i r I'r.i»i ti , • > ,J. t\ \ • 
<'nii !li'ss,i>il hi [ip'P m'j t! < 



r o br li i ' in u ii ■ ,<ni.'\ [»r* mI-h In m i!» r tin* 
m din t •>« ( 'ii'.m.imi r r-n In- ; MiM 



in thk norsi: of kki'Kiiskntatix ks 

Mr K\ki«>n ni Tin.i* i'm' Ih'I'mSI Mr U \ \ Mr \ i n \ i; o Mr Kin who Mr 
I i h ■ Ki .i'l-i Mrs i u, , fs«o mtrntim ni t]>< lui «»\Mt ^ Ml 'Ww *i \a- n 

t< TimI Ml I * i * ' ( Mi'il! ■{{< » (it. r L »\ ,m, ( 1 ( i|n|!| t >, , 

A BILL 

To declare Awheel all terrain \ehicie> to be banned hazardous 
product*, under the Consumer Product Safety Act, to direct 
tk Consumer Product Safety Coiiinn^.on to promulgate 
consumer product ^aiety rule< for ail terrain \ chicles, and 
tor other purpose^ 

1 IU it tuneful hi] (he St>nah and Houtt of Rvjm.svntn- 

2 (ires of th( f'ltifcrf State* nf A turned in CottfjiVHs im( ?/iJW, 
:\ SECTION I. SHORT TITLE 

4 Thi^ Act nn; he cited a^ the ' \TV Tver Safety and 

•") Kquity \<t" 
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1 >;<:< 2. FUN OtM-UHKKK \LLTKKK\1\ \ Kill; LKS 

(n) B\\ —For purpo^ ot the Consumer Product 
X Safetv Art, :*-vvVel all terrain vehi<le> (shall he considered 
4 banned !ia/ardou> products tor ulndi a rule was promulgated 
f> under seenor S of such Act, e\rept that silc* of Mich venules 
() by oiher than manufacturers distributor*, or dealer* shall not 
7 he prohibited 

« s Kkki \d — The manufacturer* of :*-wheel ail terrain 

H vehicle* shall pi o vide to per^eu^ « ho — 

10 U) before the date ol the enactment ot this Act, 

11 purchased A- \liecl ail terrain vehicles and 

1- (-) return the \ eludes to the manufacturer in ae- 

1-i cordance with regulations ot the Consume] Product 

14 Safety Commission under paragraph (3), 

1.) a retund in an amount determined under Mich regulations. 
1<? (<> pRocDDr KK — Xot la'er than ISO dnv* after the 

17 date of the enactment oi thi- Act, the Consumer Product 

15 Safetv Commission shall promulgate a rule— 

W H> prevcrihini: the procedure for the return of ?>- 

- n wheel al! terrain vehicles lor purposes of receiving the 

-1 utund undf subsection th), and 

(-) for determining the amount to be refunded 
2:* under "uhsection (h) 

24 fd) Sanction.—/, manufacturer ol --wheel all terrain 
*2«> vehicle* who doe* not comply with subsection (h) shall he 
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1 considered to have violated action U>(a)(ft> of the Consumer 

2 Product Safety Act. 

3 SEC 3 CONSIMER PROIHVT SAKEH Rl'LE FOR OTHER AM. 



4 TERRAIN VEHICLES 

ft (a v (ikneral Ri le — 

i\ (1) The Consumer Product Safety Commission 

7 shall promulgate under the Consumer Product Safety 

8 Art a consumer product safety rule for all terrain vehi- 
\) cles which will — 

10 (A) require the manufacturers d all terrain 

1 1 vehicles to — 

12 (i) offer free training in the operation of 
H the vehicle to present and past purchasers 
14 and sffer helmets and other protective equip- 
lft ment with the sale of the vehicle, and 

16 (ii) provide notice, by warning stickers 

17 affixed to the vehicle and other appropriate 

18 means, to purchasers (including, to the 
IS) extent feasible, prior purchasers) of the risk 

20 of injury or death presented by the vehicles, 

21 especially to children, 

22 (B) require each manufacturer and distributor 
2S of all terrain vehicles to establish programs to 
24 ensure compliance by the dealer with the safety 
2ft requirements of the rule, and 
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1 (C) require the retail dealers of all terrain 

2 vehicles to provide to purchasers safety inform* - 

3 tion respecting the operation of the vehicles. 

4 (-) The Consumer Product Safety Commission 
• r > shall also promulgate under the Consumer Product 

Safety Act a consumer product safety rule for all ter- 

7 rain vehicles to impnne the safety of the vehicle bv 

8 prescribing — 

A (A) appropriate performance standards for 

10 the \ chicle, and 

11 (B) design characterises. 
1? (b) Procedi're. — 

(1) The Commission >hall p ' i '!sh a notice of pro- 
14 posed rulemaking for the consumer product safety rule 

If) under paragn ph (1) of subsection (a) not later than the 
1<) expiration of 4f> days after the date of the enactment of 
IT this 4 vcl and shall promulgate the final rule within 180 
18 days of Mich date . The Commission shall publish a 
10 notice of proposed rulemaking for the consumer p-od- 
L>0 iu*t *nfet\ rule under paragraph (1?) of subsection (a) 
-1 nut later than the expiration of 120 days ifter the 'late 

— of the enactment of this Act and shall promulgate ihe 

final rule within 1 \ear of such dale 

(-) If the Commission does not promulgate a rule 
Itf under paragraph (2) of subsection (a) within 1 vcar of 
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1 such date, the Commission shall, upon the expiration of 

2 such year and until the date a rule under paragraph (2) 

3 of subsection (a) takes effect, be considered to have 

4 issued and placed into effect — 

o (A) a rule under section 8 of the Consumer 

0 Product Safety Act with respect to all terrain ve- 

7 hides specifically designed for use by indiuduals 

8 under the age of 16, and 

9 (B) a consumer product safety rule consisting 

10 of the text of the draft propped safety standard 

11 provided to the distributors of all terrain \ehicles 

12 in January 1988 pursuant to section 1/2 of the 

13 Preliminary Consent Decree of December 30, 

14 1987, between the United States and the distribu- 

15 tors of ^11 terrain vehicles. 

Hi If upon review of a rule promulgated by the Comnus- 

17 sion under paragraph (2) of subsection (a) a stay of the 

18 rule is granted, any appeal by the Commission of such 

19 stay shall be advanced on the docket and expedited to 

20 the greatest possible extent 

21 (c) Constki '"HON. — Compliance with a consumer 



22 product safet\ rule promulgated under paragraph (1) or (2) ot 

23 subsection (a) does not iclieve any person fioni liability at 

24 common law or under State statutory law to any otb«r 

25 person. 
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Mr. Florio. Let me at this point, recognize the gentleman from 
New Jersey, a very important member of this committee, Mr. Rin- 
aldo. 

Mr. Rinaldo. Thank you very much, Mr. Chairman. I want to 
commend you on holding this hearing today on this very important 
oiece of legislation. There is no doubt that all terrain vehicles and 
iheir use in the United States is a subject matter of extreme impor- 
tance. Perhaps no other product has received as much attention 
from the public. The reason for this I* obvious. 

Some 900 deaths and 330,000 in, 3 attributable to AT J[s since 
1982 is cause for alarm and conseq ently de ands immediate at- 
tention. Three-wheel ATV's, perhaps the most dangerous ATV ve- 
hicle and ironically the most popular among teenagers, has ac- 
counted for almost two-thirds of all accidents. 

While I support the ettorts of the Consumer Product Safety Com- 
mission in trying to adopt the L:st solution to handle this problem, 
I believe the Consent Decree supported by a majority of the Com- 
missioners, ATV manufacturers and the Justice Department, falls 
far ?^ort • r what is needed. Although it ccvers significant safety 
and raining requirements by manufacturers, it specifically does 
not address the future sales of three-wheel ATV's, the commercial 
sales of used three-wheel ATV's, or the concerns of owners who do 
not wish to keep these dangerous vehicles. 

Consequently, the legislation before us today, H.R. 3991, spon- 
sored by my colleague and good friend Mr. Barton, goes one step 
further in resolving the deficiencies of the agreement. It will pro- 
hibit the sales of three-wheel ATV's and provide for a refund 
option to current owners. 

It also will require the CPSC to issue a product safety rule on 
performance standards *"d design characteristics with significant 
safeguards to prevent Ui . necessary delays in tne implementation of 
the standards. 

In my view, this measure would benefit those in society we seek 
to protect the most, and that's our young people. For this very im- 
portant reason, I am an original co-sponsor of the measure. I want 
to thank the witnesses who have ^ome today for their testimony, 
and look forward Mr. Chairman, lo moving th*s bill out of this 
committee and over to the full committee. 

I want *o thank you again, Mr. Chairman, for holding this hear- 
ing and for your work in this very, very important piece of legisla- 
tion and yield back the balance of my time. 

Mr. Florio. Thank you. We are now pleased to hear from the 
chief sponsor of the legislation, a very hard working Congressman 
who has been particularly sensitive to this issue, Mi. Barton. 

Mr. Barton. Thank you, Mr. Chairman. You are to be commend- 
ed for holding this hearing and for encouraging me to introduce 
this legislation, H.R. 3991. I <ave a formal statement that I will 
submit for the record and simp / summarize. 

Mr. Florio. Without objection, so ordered. 

Mr. Barton. Wc do have a long witness panel. The purpose of 
the bill, H.R. 3991, is to build on the Consent Decree that was 
signed this week between the Justice Department, The Consumer 
Product Safety Commission and the ATV manufacturers in this 
country. 
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It does threo basic trungs. First, it bans permanently, sales of 
three-wheel ATV's. Second, it allows for refunds of those purchas- 
ers who wish a refund, but it doesn't mandate a recall; and any in- 
dividual who wishes to keep their three-wheeler may do so; it does 
allow continued private person-to-perso*i sales in the secondary 
market It doesn't prohibit that. Third, it also requires that certain 
safety standards be formulated and has some guidelines for safety 
standards for four-wheelers that have been developed by the Con- 
sumer Products Safety Commission engineer?. 

It gives the industry and the Consumer Product Safety Commis- 
sion up to 1 year to agree on those standards and modify those 
standards if they need to be modified, but in the event that no 
agreement can be reached at the end of that 1 year period, the 
standards in the bill would become law if, in fact, no agreement 
was reached. 

So the bottom line of this legislation is simply to remove a vehi- 
cle from the American marketplace that is a killer machine. Over 
900 people have been killed since 1982; over 300,000 have been in- 
jured, $1.5 billion in medical expenses have been incurred; people 
are still being ki led at the rate of approximately 200 per year; and 
it is time to do something about it. 

I think this is a concurrent piece of legislation that will add to 
what the Consumer Product Safety Commission has done, and 
American citizens especiaMy our children, are going to be bette/ for 
it. I encourage your support of it, and I am glad that we have the 
hearing today. 

I am looking forward to hearing the testimony that we are going 
to receive. 

[Mr. Barton s prepared statement follows:] 

Statement of Hon Joe Barton 

Mr Chairman, I want to commend you for holding this hearing today on my bill, 
H.R. 3991, the ATV User Safecy and Equity Act In that the Consent Decree was 
pigned Monday and this bill addresses the omissions of the Decree, I believe this 
hearing is timely and necessary 

I believe the Justice Department's Settlement takes many positive steps in the 
right direction. Th** Settlement was too long in the making, but it is a victory for 
consumers. I applaud the Consur r Product Safety Commission and the Justice De- 
partment for the progress they made 

Having ATV companies stop selling three-wheelers, sending notices to past pur- 
chasers advising them of the dangers associated with the unstable machines, and 
offering free rider training to past and current purchasers of both three- and four- 
wheel vehicles are all positive steps. 

However, the Consent Decree is not the final solution, nor does it address the to- 
tality of the issue. Some foreign manufacturers have claimed this Settlement is just 
a moratorium on ATV's and that nothing will really change The Settlement is seri- 
ously deficient because it leaves open the possibility that ATV manufacturers may 
resume selling three-wheel ATV's. The Consent Decree is also silent on requiring 
refunds to purchasers of ATV's who desire one. The issue of minimum design safety 
and performance standards for the vehicles is iot addressed in the decree 

ATVr v/ero initially advertised and sold as a source of family fun and recreation 
The three-wheel design associated in our culture with such safe things as tricycles 
and elderly walkers, misleads. So do the wide tires which allude to stability Too 
often and frr far too many families, the final destination of ATV "joy" rides are 
morgues and hospital emergency rooms 

Estimates indicate society has paid $1 6 billion for medical and death costs due to 
these inherently dangerous machines. This figure does not include the terrible price 
many families pay due to the permanent maiming or loss of their loved ones We 
can no longer afford this debt. Our children, who are ill adept at assessing the risks 
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involved, should not be ' Jangered simply because they nde an inherently defective 
product 

The Consent Decree ban affects only future sa\ei> It provides no incentive to 
remove three-wheelers already in use Refunds should be available to those consum- 
ers who bought their A TV as a toy but did not tecognize it could be a death ma- 
chine If an adult knows the dangers and chocks to keep and ride treir three-wheel 
ATV, fine But, to thousands of consumers who were deceived by man jfacturers' ad- 
vertisements into believing they had purchased a *oy and now want some of their 
money back, a refund should be available 

This Act requires ATV manufacturers to offer refunds to all purchasers of three- 
wheel ATV's who want one The legislation does not require anyone to return an 
ATV that they want to keep, nor does it ban possession of three-wheel ATV's. Its 
objective is to give ATV owners who wish to return their vehicles an opportunity to 
do so. J 

The Act further seeks to make future ATV's safe by entirely banning sales of 
three-wheel models Four-wheel ATV's will be subject to CPSC mandated perform- 
ance and safety standards Sales of child-size models will be curtailed All of these 
measures should substantially reduce the tragic death tolij and miunes which have 
been caused by ATV's in the past 

The CPSC has determined that ATV's present an imminent and unreasonable 
risk of death of serious injury Since 1982, more than 900 ATV riders have been 
killed and 300,000 injured. Nearly half those killed and injured have been children 
Twenty percent were under 12 years old at the time of the accident 

Only 61 people died before the Ford Pinto was recalled in 1978. Only 25 women 
died before Proctor & Gamble Co removed a product from the market believed to be 
associated with toxic shock syndrome Given these precedents, it is reasonable to 
ceiiclude that too ma y have died and now is the time for prompt action on ATV's 

H R. 3991 addresses the shortcomings of the Consent Decree All four-wheel vehi- 
cles will be required to meet safety standards formulated by engineers of the CPSC 
The sales of ATV's designed for use by persons under 16 would be banned 

A 1 year period is included in the bill during which time manufacturers and 
CPSC officials may agree to different safety standards than those in the bill. If 
agreement is not reached, the prorosed standards will go into effect at the end of 
the 1 year time period 

In summary, Mr Chairman, H.1I 3991 is the next logical step insuring the safe 
use of ATV s in the United States It builds upon the Consent Decree by permanent- 
ly banning three-wheel ATV's, allow for refund to purchasers of three-wheel ATV's, 
and sets safety standards for four-wheel ATV's 

I look forward to hearing the testimony of our witnesses today Again, I commend 
you, Mr Chairman, for holding this hearing 

Mr. Florio. Thank you very much. The gentleman from Utah. 

Mr. Nielson. I have no prepared statement, but I do have some 
concerns about the bill that I will express when the time comes. It 
seems to me that the agreement signed by the CPSC and by the 
Justice Department and ATV manufacturers goes part way to what 
Mr. Barton wants to do. I am not sure we have to make it retroac- 
tive and I'm not sure we have to go back and defend people's 
unwise decisions to buy ATV's because this is not a new issue. This 
has been around for at least 4 years that I am aware of. 

There is a lawsuit now pending seeking exactly the remedy for 
it, and the courts claims are going to be based on alleged false ad- 
vertising. They are better pursued in the courts, in my view. 

I also think that imposing the refund remedy whan there has 
been no CPSC finding to that effect goes beyond Confess' purview. 
I have other comments that I will submit later on, when my turn 
comes. 

Mr. Florio. Thank you very much. I recognize the gentleman 
from California for any statement he might make. 

Mr. Dannemeyer. Thank you, Mr. Chairman. Mr. Larry Craig, 
our colleague from Idahu asked unanimous consent that he be per- 
mitted to lie his statement. He is not here and if he would be per- 
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mitted to file that statement at a later time, he has a real interest 
in this subject. 

Mr. Flopio. We will be pleased to receive from Mr. Craig, any 
statements he has. 
[Statement of Hon. Larry Craig was received for the record ] 

Statement of Hon Larry E Craig, a Representative in Congress From the 

State of Idaho 

I apprecnte this opportunity to comment on HR 3991, ATV Safety and 
Equity Act As many know, over the past two Congresses, I have carefully exam- 
ined, vigorously debated, and thnn consciously considered the varying proposed solu- 
tions as to ihe best way of obtaining AW safety My sincere svmpathy goes out to 
those who are victims of unforeseen circumstances while operating ATV's For this 
reason, I have looked for remedies that will provide the most immediate and fair 
resolution for all ATV operators 

HR 3991, if enacted, would ban three-wheeled ATV's as hazardous products and 
direct the Commissioners of the Consumer Product Safety Commission (CPSC) to 
"promulgate" certain CPSC rules for ATV's Although the bill represents good in- 
tentions and sincere concern for AT V operators, I cannot support it in its present 
form H R 399. inhibits the Conrert Decree that could be made final between the 
CPSC and the ATV manufacturers pending approval of the court In short, the set- 
tlement should be given a chance to work instead »*f being jeopardized by the pur- 
suit of risky legislation 

On January 26, 1988, several of my colleagues joined me in sending a letter to the 
CPSC in support of the proposed settlement I quote "The proposed agreei.iei.t is an 
effective and comprehensive settlement which we believe will serve to protect the 
consumer Opponents of the preliminary Consent Decree believe that the consumer, 
who allegedly purchased ATV's without full knowledge ct the risk of injury, should 
have the option of a refund Although this refund is not included in the proposed 
agreement, the Commission has the right to pursue 'he refund program if it finds 
that the proposed resolutions are not effective in reducing accidents . . [It is no^ed], 
however, that there has been a dramatic decline in the fatality and injury rates 
over the past year. The education and training programs required by this Consent 
Decree, coupled with the current trend, will hopefully make the need for a future 
refund program less likely In addition, a consumer s right to seek recourse through 
the courts is not affected by this settlement We believe this to be a fair and bal- 
anced approach It is most important that immediate action in the form of a vigor- 
ous public awareness campaign to protect the consumer from unnecessary risk of 
death and injury will be accomplished by this agreement 

I appreciate the fact that the CPSC and the AW manufacturers have committed 
themselves to work together on a comprehensive approach to enhancing ATV opera- 
tor safety. I hope they will continue to do so, and I hope Congress will allow them to 
do so by opposing H R. 3991. 

Mr. Dannemeyer. I have a statement here that I would like to 
place in the record. I won't read it, but I c&i. ~°late to my col- 
leagues that I look forward with interest in the testimony from the 
witnesses. 

I have a casual interest in the subject matter, since probably 
most of you realize that the headquarters of Suzuki ^ located in 
that pristine area of Southern California. They have very enlight- 
ened leadership to have selected that area for their headquarters. 
So they have an abiding im&iest in «vha. we are doing hore. 

I just hope that the representatives of the manufacturers will 
have an opportunity of present' \g their side to this story. I note 
with interest that the members of the CPSC by a vote of two to 
one, have entered into a very extensive settlement agreement with 
the manufacturers of these vehicles. The court, I understand, has 
set a hearing for next month as to whether or not that settlement 
will be approved and whether or not we in Congress should super- 
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impose our judgment beyond what the members of CP3C have done 
with respect to this issue is a very profound question 

I respect the views of our colleague from Texas, Mr. Barton, and 
I look forward to the testimony of the witnesses this morning. 

[Mr. Dannemeyer's prepared statement follows:] 

Statement of Hon William E Dannemeyer 

Mr Chairman, I look forward to hearing todays testimony which I hope will 
present a balanced view of H R 3991, the ATV User bafety and Equity Act, intro- 
duced by my friend and colleague Mr Barton whose views I respect and often share 
On this issue, however, we disagree Today we will have f,n opportunity to clarify 
our differing perceptions about the nature and degree of tne problems surrounding 
ATV's I have a strong interest in this hearing not only because one ot the A IV 
manufacturers, US Suzuki, is headquartered in my Congressional District bu. be- 
cause manv consumers live in Southern California and use these vehicles on the 
beaches and Li the desert I believe the CPSC, DOJ and ATV manufacturers 
reached a balanced and amicable agreement to promote ATV safety and rider edu- 
cation and that it is unnecessary and perhaps even inappropriate for Congress to 
intervene with legislation of this nature 

In September of 1986, the CPSC ATV Task Force presented the Commission with 
the regulatory recommendations that resulted from its extensive study ot AIV 
safety issues After a lengthy review, the Commissioners voted to file an imminent 
hazard lawsuit against the ATV manufacturers The Task Force never supported or 
recommended a recall of ATV's and the Commission presumably rejected the recall 
approach when it decided not to use its recall authority (section 15, CPSA) in tavor 
ofht^ (section 12, CPSA). The CPSC, DOJ and ATV manufacturers 

finally agreed on a plan to essentially implement every recommendation made by 
the ATV Task Force in the form of the Consent Decree The Federal Government 
has stopped the sale of new three-wheel ATV's and required the manufacturers to 
establish a program to repurchase those three-wheelers still in dealer inventories 
here are those who don't believe that the decree goes far enough and believe that 
a refund is in order However, it is important to note that the Final Consent Decree 
gives the Commission the right to pursue the refund program if it finds that the 
immediate resolutions are not effective reducing accidents Also, it is my unfier- 
.nding that the CPSC pledged in the agreement that it would not administratively 
^ek mandatory ATV refunds for 1 year from the date the Courts appro /e the final 
decre- I question whether Congress should preempt the ATV industry s right to the 
due process of law and judicial review by mandating what the Government prom- 
ised it would not pursue administratively f 

It is my hope that a number of important issues are addressed r. today s hearing 
on Mr Barton's legislation which requires that ATV manufacturers provide refunds 
to consumers. I question whether three-wheel ATV's are so dangerous that they de- 
serve the extreme sanction of a specific congressional ban in addition to a refund to 
TMst purchasers I do not deny that three-wh*?l ATV's have been involved in tragic 
accidents but are three-wheel ATV's so dangerous in comparison to snowmobiles, 
♦rail bikes and four-wheel ATV's that they deserve to be banned 4 ? Since it is un- 
avoidable that there is some risk of injury with motion-related products, 1 continue 
to question whether ATV injuries are being caused by an inherent design defect or 
rider misuse. The appropriate solution for an irreparable design defec. is a recall 
and appropriate consumer compensation However, it is clear that in its approach to 
resolving the issue through the Consent Decree evidence was not there to support is 
that ATV's are complex vehicles requiring certain specialized expertise for safe op- 
eration Facts show that rider misuse is a significant contributor to ATV-relate< in- 

}UT ^io percent of all fatal accidents and 14 percent of all reported accidents on 
ATV's involved alcohol; 

—31 percent of all ATV's involved in accidents were carrying passengers. 

—almost 30 percent of all accidents involved excessive speed; 

—almost 10 percent of those injured were operating an ATV on paved roads 

—70 percent of those injured in ATV-related accidents were not wearing helmets, 

an — 96 percent of all ATV-relai-d injuries to children involved such children either 
riding as passengers or operating larger ATV's intended for older youths or adults. 

It is interesting to note that this last point has been largely ignored by Congress 
as well as the press The CPSC's hazard analysis identified a total of only 3 acci- 
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dents involving the 55,000 child-size ATV's in the United States These figures clear- 
ly suggest that ATV users, especially parents, must take greater responsibility for 
ensuring their own safety, as well as the safety of their children The Consent 
Decree adequately addresses these safety concerns 

I believe it is important to explore the ramifications of a lpgislatively-required 
refund There are those who allege that the ATV manufacturers misrepresented 
their product That is a claim that has traditionally been decided by the courts Cur- 
rently, there is a class action lawsuit pending in the U S District Court for the 
Eastern District in Pennsylvania Should we in Congress circumvent the judicial 
and administrative processes by implementing relief that could not be attained 
through the courts 9 I do not believe so It is no secret that the overwhelming majori- 
ty of ATV's are manufactured in Japan, a nation that is presently running a huge 
surplus in its trade with us Is it a coincidence that the sanction of a refund is being 
sought against this industry 9 I submit that as long as Congress seeks to enact prod- 
uct specific legislation, these types of extraneous political considerations cannot be 
excluded. For the record, it should be known that legislation will not merely harm 
Japanese interest*:, since 4,900 American ATV dealers ind 38,000 American workers 
will be affected. 

I do not believe we in Congress have the expertise to legislatively enact product 
safety standards, including design characteristics and performance standards, with- 
out any requirement that a careful legally sufficient record be developed by the 
Consumer Product Safety Commission (CPSC). If Congress does this, is it not bypass- 
ing the very due process protections that we ii.sist that the Commission follow when 
it promulgates such standards 9 The Commission his the expertise It was formed to 
offer the expertise and it should be left to do its job without Congress intervening. 

Furthermore, the Department of Justice has indicated that ATV refund legisla- 
tion "may be probVmatic under the takings clause or the constitutional prohibition 
of ex post facto laws " It is my understanding that we will hear from many distin- 
guished legal scholars today regarding the constitutionality of this legislation. I look 
forward to that testimony and hope that Members will give credence to their re- 
marks 

I wish to reiterate that we in Congress should not prejudge the class action litiga- 
tion currently pending in the Federal court nor would we prejudge the efficacy of 
the Final Consent Decree From 1985 to 1987 there has already been a 32 percent 
decline in the ATV injury rate According to the CPSC's estimates, the Consent 
Decree will reduce the injury rate by 56 percent between 1985 and 1992 It is my 
hope that today's witnesses will keep their focus on these issues The ATV debate 
has often been characterized hy a surplus of emotion— emotion that I as r . father 
and grandfather can certainly appreciate — with perhaps a scarcity of facta. Since we 
now have a specific proposal, it is my hope that we will focus on how best to resolve 
this issue 

I have been told that Mr Craig of Idaho, who has appeared before this subcom- 
mittee in the past to offer his views on the ATV issue, is unable to attend this hear- 
ing I ask unanimous consent tha* the record bp held open for the insertion of Mi 
Craig's views on this bill 

I look forww rd to today's testimony 

Mr. Florio. Thank you vary much. We are now pleased to have 
as our first panel of witnesses, two individuals; Mrs. Bonnie 
Sumner of Milwaukee, Wisconsin; Mrs Virginia Duncan of Bay- 
sidvy Wisconsin. 

As with all of our witnesses, formal statements that the wit- 
nesses have will be put into the record in their entirety, and the 
witnesses may proceed as they see fit. We would like to proceed in 
a summary fashion. 

Mrs. Sumner, we would be happy to hear from you. 

STATEMENTS OF BONNIE SUMNER, MILWAUKEE, WI, AND 
VIRGINIA BURD1CK DUNCAN, BAYSIDE, WI 

Ms. Sumner Thank you, Mr. Chairman and members of the sub- 
committee, for giving me an opportunity to testify in support of 
H.R. 3991. I know that you have been in the forefront of Congres- 
sional concern about all terrain vehicles for a long time, and I 
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would like to commend you publicly for your tenacious efforts on 
behalf of families of ATV victims. 

I, unfortunately, have reason to know about the human tragedy 
that these vehicles can cause. I have been concerned about ATV 
safety since July 15, 1984, a day that changed my life forever. I had 
never seen an ATV before that day, and now they are the stuff of 
my nightmares. 

My family was visiting acquaintances on their lake front home 
on that beautiful but windy day. It was so windy, in fact, we told 
our son Noah, then 14, he could not go sailing because it might be 
too dangerous. How ironic that now seems considering what later 
occurred. 

The family we were visiting had, 1 month before, purchased a 
Honda ATV for their 14-year-old son. The boy's asked permission 
to ride the ATV up and back the mile long smooth paved driveway. 
I emphasized the words smooth and paved, because anyone who 
knows anything at all about ATV's knows they are never to be 
ridden on a smooth surface. 

Three and on-ha.T years ago I knew nothing about these vehicles. 
There was no warning sticker or any indication to alert us to their 
true menace. As I have already stated, I had never seen an ATV 
before that day. My first perception of the vehicle was that it was a 
cross between a big wheel and a golf cart. It looked stable, slow and 
safe. I have always been accused by my children of being an overly 
cautious parent. In this case, however, I saw no reason to worry 
about the ATV. 

My husband and I and the two other adults present went off and 
the boys began their ride. When Noah did not return, they went to 
look for him. He was found in the woods at the side of the drive- 
way, unconscious with the vehicle on top of him and a branch 
sticking out of his mouth. 

The men were called, the vehicle was pulled off him and the 
branch removed while an ambulance was called. I brought with me 
some pictures of what he looked like before the accident and what 
he looked like after the accident. It will give you some idea of my 
feelings on this subject. 

That accident was the cause of many interminable moments in 
my life, the first being waiting for the ambulance. After what 
seemed like an eternity, as I watched my son's broken and bleeding 
body, the ambulance arrived. He was unconscious and taken to a 
local hospital where he was stabilized and then sent on a 45 
minute trip to Childrens Hospital in Milwaukee. 

He remained in the radiology department until that night, and 
neither the neurosurgeon nor the radiologist who had performed 
the cat scan were encouraging. That night we were told that our 
bright, handsome son might never regain consciousness and of 
course, might die, might be a quadriplegic, live as a vegetable, ex- 
perience seizures, experience future learning disabilities, et cetera. 

That was the first of 30 nights we spent at the hospital. His coma 
was intentionally maintained by drugs to prevent his brain from 
swelling. A monitor was installed. We sat watching the monitor, 
hoping that the swelling would not increase indicating that he 
would have severe brain damage. 
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One of the periocic cat scans showed a clot between his skull and 
the brain, and for he second time in 2 weeks, this child who had 
never even had his tonsils removed, was undergoing open skull sur- 
gery. 

My husband and , sat at his side 24 hours a day fearing that he 
might die and we w:>uld not be there. When he was taken off the 
coma inducing drug, he regained consciousness slowly and was 
moved to intermediate care. As he progressed, our job was to see 
that he walked up and down the halls to aid his respiration and 
regain muscle tone. At this point, the lesser injuries surfaced. 

His mouth was still swollen and tender where the teeth had been 
knocked out and the jawbone pulverized, his broken collarbone and 
ribs made movement painful He had no bladder or bowel control. 
The continuous intravenous insertions and blood tests made his 
arms and hands painful. 

Two weeks after the accident, his injured spleen reruptured and 
he was back in intensive care, except this time he could not be se- 
dated and was totally irrational and couldn't be physically re- 
strained. He was given Haldol and Thorazine, usually prescribed 
for schizophrenics, in an attempt to calm him down. Their side ef- 
fects were to cause extreme muscle spasm and constant loud 
animal-like moans. 

I used all the tricks I had learned when my children were tod- 
dlers, and with a combination of threats and bribes we were able to 
keep him quiet and save his spleen. He was moved to a private 
room and 2 weeks later he was judged ready to go home. 

On August 15, 1984, exactly 1 month after the accident with 
missing teeth, bone fragments in his gums, scars on his face and 
head, broken bones that were not healed, a precarious spleen and a 
supply of Valium and Thorazine to keep him tractable, he was sent 
home. 

While he was in the hospital, we had contact with over one dozen 
different doctors and left with bills amounting to over $60,000.00. I 
slept in his room with him for a week because I was afraid that he 
would just get up and walk away He started his freshman year of 
high school with facial scars, missing teeth, a shaved head and very 
disoriented. 

During the next 2 years, he suffered various problems including 
painful oral surgery, hair loss and emotional difficulties. While we 
are grateful that he has made a recovery that will allow him to 
lead a normal life, we don't know the extent of the profound psy- 
chological and emotional damage that has been inflicted on him, 
and for that matter, on us as well. 

This accident has changed our lives forever. I have become much 
more fearful of every day situations. If you multiply our experience 
by the number of victims of ATV related accidents, it will give you 
some idea of the incredible damage these vehicles have done and 
are continuing to do. 

I recounted these experiences last July 28 before the House Gov- 
ernment Operations Subcommittee on Commerce, Consumer Mone- 
tary Affairs. Why am I here in Washington again for the second 
time in less than 2 months? At that time, I explained that I harbor 
the somewhat naive yet wonderfully or.jnistic notion that what I 
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do can make a difference; that maybe the little guy doesn't have to 
just sit there and take it. 

I would like to believe that all the phone calls, letters and con- 
versations that I have initiated on this subject in the past 3Vz years 
as well as my testimony before the CPSC in 1985, have in some 
small way helped to bring this issue to the public's attention. 

I will not be able to stop my efforts until ATV's are not only reg- 
ulated but also recalled, so that in the future similarly unaware 
families will not suffer as we have. The horror for me is that the 
carnage continues and will in the future, unless the Consumer 
Product Safety Commission and especially Chairman Scanlon, stop 
worrying about Japanese companies and start worrying about 
American children. 

Before I came to Washington last January, I called a family in 
Minnesota whose child was injured on an ATV Christmas morning 
of 1984. When I told them that I was going here to testify, their 
voice, breaking with tears, blessed me for my efforts and pleaded 
with me to urge Congress to stop the devastation. Their child has 
been in a coma for 4 years. He won't be helped by any decision 
that you make. 

Other children and their families will be spared. Don't forget 
that while you see before you just one mother, I am one of the 
thousands of families of victims who are not formally organized. 
We don't have big industry money or high priced lobbyists behind 
us. We are the citizens and the consumers of this country, and we 
demand that you protect us properly. 

What has happened since I testified before Congress almost 2 
months ago? Why did I feel compelled to leave my family and take 
the time, effort, mental anguish and expense to come before my 
country's lawmakers once again? I came, because after all these 
years and all the endless talk, I finally saw a chance of something 
concrete and useful being accomplished. 

The Consent Decree has been attacked by so many experts on so 
many fronts, that I can add little to their concern?. I would just 
agree that we are dealing with an industry that from the start, has 
shown a callous disregard of the inhe ent dangers of their product 
and has made no real progress towards making these vehicles me- 
chanically safer. 

In addition, the industry has publicly stated its intention to get 
three-wheel ATV's back in the stores as soon as they can modify 
them in some way. 

Our elected representatives need to realize that this industry will 
not respond to weak, loophole ridden, unenforced actions. The 
American public, and especially our children, need laws that will 
send strong messages about these vehicles. 

Who knows, maybe a law such as this could have saved the life 
of 9-year-old Ryan Hanson of Waupacca, Wisconsin who was killed 
last Saturday when his ATV rolled over on him. Nine years old. 
You tell me what a 9-year-old child is doing riding a vehicle like 
this. 

I urge the members of this subcommittee to become as informed 
as possible about the dangers of ATV's and to support the passage 
of H.R. 3991. Thank you 

[The attachment to Ms. Sumner's prepared statement follows:] 
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ATVS u ess us bicycles: 

WHICH IS HOSE HAZARDOUS? 

FATAL INJURIES PER 
100,000 VEHICLES, 1985 
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HOSPITAL TREATED INJUKIES 
PSX 1,088 UE1IICLES, 1985 




BICYCLES ATVS 



The information above was derived from the following data* all 
figures relate to 1985: 

VEHICLES IN USE DEATHS INJURIES DCATH: INJURY 

RATIO 



A TV 2 , 500 , 000 244 85 , 900 1 : 352 

BICYCLE 80,000,000 859 5B1,7CW 1:677 



* There are 32 times as many bicycles in use as ATVs. 

* The risk of fatal injury is 9.1 times igher for an 
ATV rider than a bicycle rider. 

* The risk of sustaining an injury requiring hospi tal 
treatment is 4.7 times higher for an ATV rider than 
a bicycle rider. 

These figures were obtained from the Consumer Product Safety 
Commission, the Sp-nriaity Vehicle Institute of America, Bicycle 
Market Research Institute, and the National Center for Health 
Statistics. 
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Mr. Florio. Thank you very much. Mrs. Duncan. 

STATEMENT OF VIRGINIA BURDICK DUNC4N 

Ms. Duncan. Thank you very much, Mr. Chairman and members 
of the committee. I appreciate this opportunity. I have waited 4 V4 
years to be able to publicly tell the story of my father's death, be- 
cause it is a different story, and it's a story that I feel so fully illus- 
trates the inherent danger of the design of these machines. I appre- 
ciate not only putting it into the written record but the chance to 
verbally show the correlation. 

My father died as a result of an ATV accident. He died because 
he didn't know that that bright red three-wheeled Honda he was so 
in love with could kill him very easily. My father died because an 
ATV dealer v:ho knew him very well, said the machine could be 
perfect for his lse, transporting vegetables and supplies back and 
forth from his big garden and transporting him through the Christ- 
mas tree plantation. 

My father died because 4V2 years ago there were no warnings, no 
ATV newspaper stories, no ATV radio talk shows, no general infor- 
mation regarding the ATV design dangers, no published studies, 
engineers reports, Congressional hearings and editorials written re- 
garding ATV safety concerns. 

My father died in 1983 because people then didn't know that 
three-wheeled ATV's were killer machines. I am here today be- 
cause today, people do know that information and knowledge is 
available, and yet, the killing and the maiming is still going on. 

The design characteristics have been studied, the reports have 
been made, the hearings have been held, and held, and held and 
held. And yet, in the face of graveyard statistics and the irrefutable 
evidence, the three-wheel ATV's are still out there. They are still 
being sold and purchased and ridden. There is still not appropriate 
legislation governing their use. 

Thank you, Representative Barton, for you bill. 

This is something that has just happened to me in the last few 
weeks through another experience. I am taking the time to tell you 
about it today because it is something that frightens me. The ma- 
chines are still being loyally defended, not only by the manufactur- 
ers and dealers, but by their owners, the owner's associations and 
their lobbyists. 

Tiie refusal of manufacturers to take responsibility absolutely in- 
furiates me. Quite frankly, the inability of the Consumer Product 
Safety Commission to protect consumers appalls me, but the action 
in the defense of ATV owners and their associations frightens me, 
be cause the unsuspecting public believes them and I am afraid so 
do many State and Fed ral legislators, the people on whom we all 
depend. 

I am here to testify that the avid ATV owners who write the let- 
ters to the editors and call the talk shows are wrong. When Jackie 
Graff of Waukesha, Wisconsin writes into the Milwaukep Sentinel 
to say: "I believe that the ATV alone is not a killer but ? people 
who use it are the issues, ATV's in fact, are only as deadly as the 
user," she is *rong. 
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I am here to testify that when Bill Farlow of Racine, Wisconsin 
writes the Milwaukee Journal that: "The real culprit is not the 
ATV or the manufacturer, it is the parent who wouldn't say no." 
He is wrong. I am here to testify that when Jeff Doyle of Burling- 
ton, Wisconsin writes the same newspaper that: "He is tired of 
hearing unsupported facts and statements regarding an ATV safety 
crisis," he is wrong. 

I am here to testify that when Chuck Bille of Waupun tells the 
public reading the letters to the editor that: "If the Government 
ptops ATV's they could just as easily stop hunting, motorcycling, 
snow skiing, snowmobiling and boating and so forth," he is wrong. 

Worse than just being wrong, propagating this dangerous misin- 
formation on the unsuspecting public, I believe, is downright crimi- 
nal. I am here today that my voice may be raised not only in oppo- 
sition to that dangerous message, but in protect to it. And in pro- 
test to the years of the foot dragging of people who could make a 
difference. I am also here to tell why my prayers are that none of 
those letter writers or owner critics will ever, ever, have to go lo an 
ATV funeral like I did. 

Former CPSC Commissioner Stuart Statler was right when he 
testified in January that the evidence assembled by the CPSC and 
the Department of Justice confirms that the very design of the 
three-wheeled ATV's render them inherently unstable and unrea- 
sonably dangerous. I am here today to testify that he was also cor- 
rect when he stated that: "Even repeated experience on an ATV 
and familiarity with its uncommon handling, does not preclude the 
possibility of sudden and unexpected overturning as a result of that 
vehicle's inherent instability." 

My dad's ATV overturned on him in the neighbors front yard. 
He was experienced and familiar with the machine. I am here 
today to testify that the Department of Justice complaint is very 
correct in its statement: "That there is virtually *io margin for 
error in the operation of ATV's because of their peculiar operating 
characteristics. The penalty for making the smallest miscalculation 
may be death or serious injury." 

If it was my fathers small miscalculation, he paid that penalty— 
he died. I am here today to testify that the Department of Justice 
is also correct in stating that: "The risk of harm presented by 
ATV's is both imminent and unreasonable. Each time an ATV is 
operated, a rider faces an unacceptably , unreasonabl? high risk 
that at any moment and with no sign of impending danger, he or 
she will either be killed or suffer severe personal injury." 

With no sign of impending danger, my father suffered a very 
severe personal injury and it killed him. I am here today to testify 
that the National Association of Attorneys General ATV Task 
Force is right when It concludes that: "Even experienced riders can 
lose control of the three-wheeler in turns or uphill climbs or when 
encountering changes in terrain. Keep this in mind when we think 
about the Consent Decree. No amount of training and experience 
can protect the rider irom the inherent dangers involved in operat- 
ing a three-wheeled ATV." 

My father's training and experience did not protect him from his 
ATV; he lost control on an easy turn and he died. 
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I am also here to testify that what CPSC Commissioner Carol 
Damson herself says she learned traveling throughout the country 
to attend public hearings on the issue. That was that sometimes 
even when every precaution was taken, and an experienced adult 
was the rider, tragic, fatal accidents occurred which makes me sur- 
prised at her current vote. 

Dad's helmet and years woi t,h of experience didn't save him. The 
unforgiving ATV killed him anyway, another tragic, fatal accident. 
By the way, he was on his way to his Bible study at the time. 

Let me tell you about him real quickly. At the time of the acci- 
dent he was 76-years-old. He had been born and raised in South- 
western New York State Valley where he died. He retired there 
after a career as a High School Science teacher. Throughout his 
adult years though, he had maintained on that land, a Christmas 
tree plantation, several stands of timber and a hunting camp. 

At 76, he was ✓ery much still in good health, a rugged farmer, 
hunter and conservationist. He had a respect foi ne land and ma- 
chinery, and was familiar with both. For his entire life, he ap- 
proached everything that he did with intelligence and caution. It 
was not at all surprising that the year before when he bought his 
three- wheeled Honda ATV, he had himself and the machine 
checked out totally. He took whatever training was available to 
him and then he practiced, practiced and practiced before he would 
even take the machine into the terrain of the Christmas tree plan- 
tation. By the way, he never went anywhere without his helmet on. 

Dad bought his ATV as a utility vehicle, with the recommenda- 
tion, the knowledge and the support of his ATV dealer who knew 
him and knew the purposes. Of course, for the really tough work 
he drove his Allis Chalmers IMS tractor. I have seen my father at 
the age of 76 drive that tractor straight up the steepest hills. We 
are in the foothills of the Alleghenies, usually pulling a wagon for 
Christmas trees behind him. But he couldn't drive his ATV safely 
from his front yard to the neighbor's. 

At the time of the accident, he was on his way to Bible study. 
Mom had a broken leg and couldn't go with him. He had his 
helmet on. He traveled along a dirt road and turned into a lawn 
that was just slightly irregular terrain. Somehow in making that 
turn he lost control and the ATV turned over on him. What kind 
of speed do you think he was traveling at that point? One or two 
miles an hour? No miles an hour. Interesting to think about it. 

The ATV crushed my father's leg and hip horribly. As the ambu- 
lance raced him to the hospital he kept saying to the Valley's 
young Dr. Rick, I don't know what happened. I just don't know 
what happened. Maybe I did something wrong. 

Dad survived the surgery but he died 3 days later from cardiac 
arrest, due to a massive pulmonary embolus. I am told by the doc- 
tors, that the risk of that happening to a 76-year-old person going 
into major surgery is very high. He went into that major surgery 
because an ATV sent him there. 

There is even a special line on his death certificate that says: 
"All Terrain Vehicle Overturned." But he is one of the many, 
many deaths that is not even in the current number of 977. How 
riany more of those are there. 
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Had my father lived, he would have been confined to a wheel- 
chair for the rest of his life. For that man, the man of the lan' 3 for 
the man who still walked tall and strong through his Chris, aas 
tree plantation, for the man that led the pack out of the bel- 
lyachers hunt club every fall, that would have been a living death. 
I am very glad he was spared that and my mother and I, though 
we ached with the loss, wen? spared the devastation that so many 
of the families lace when the ATV victim survives only to remain 
in a coma, in a wheelchair or in months and years of pain and 
therapy. 

However, my mother lives daily not only with the loss of her 
husband of 55 years, but with the self-imposed feelings of guilt be- 
cause it was she who said as he went out the door, why don't > m 
drive your ATV She thought it was safe too. We don't know what 
happened on that fall day in Skunk Holler. Perhaps my father did 
make a mistake. 

Researc'* <*hows ATV experience and training doesn't preclude 
that possibi ,y. As the experts have testified, there is virtually no 
margin for error in the operation of ATV's. What kind of a r' 
chine is it that for the slightest fraction of an error takes a man's 
life. 

I am here today to offer my father's story as testimony to the 
simple fact that despite what you read in the letters to the editors, 
despite what we hear from the Wisconsin All Terrain Vehicle Asso- 
ciation, an Association that has already strongly lobbied against 
Chairman Florio's efforts, despite what the industry claims, the 
machines can kill. They still kill too many children, just killed one 
in Wiscor^i:: 

But they can also train experienced safety conscious, properly at- 
tired, sober adults who are operating their machines properly. An 
ATV can even kill a man on his way to the Bible study next door. 

Over the past 5 years, Dr. Rick has stood vigil over too many 
ATV's deaths and injuries. He has now informed his patients in 
writing that if they insist in continuing to expose themselves and 
their children to their ATV's, when they need a doctor— and they 
will need a doctor — please dcn't call him. 

Last week when I was in Phoenix, I spoke with Dr. William 
Schiller, Director of the Trauma Services at St. Josephs Hospital 
and Medical Center— he is one of the many physicians nationwide 
who have asked the CPSC to either rid the country of ATV's or at 
least regulate them. What he was seeing in the trmma center is 
what moved him out of the operating room onto the soap box. He 
calls it a complete waste of life. 

Dr. Schiller testified in California at the CPSC hearings in 1985. 
By the way, he is wondering why today it is apparent that that tes- 
timony hasn't done anything and we are all still testifying again. I 
asked him what he is seeing as far as reduction of injuries. Since 
he testified he says that in the last 2V2 years he has seen no reduc- 
tion in either the number of injuries or change in the type of inju- 
ries. He has started to see four-wheeled injuries. 

There is something else that concerns Dr. Schiller, and you know 
now that it does me too. He said, I have seen many patients who 
suffer a variety of injuries who can't wait to get on another ATV. 
Some of them get very defensive. They defend the machine by 
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saying that they would not have been hurt if they had been care- 
ful. They can't admit that .he ATV is dangerous. 

By che way, another P loenix doctor, Dr. Lawrence Doep, who is 
a transplant surgeon once mentioned ATV's in a discussion about 
obtaining donors. He said that as long as they keep making ATV's 
there will be donors, because as long as they make ATV's, liealthy, 
young people are going to be Killed. 

Please, we must find a way tc protect healthy young people. Per- 
sonally, I happen to think it would be a good idea to protect 
healthy older people too, froir becoming premature donors. 

It appears that we must protect everyone from a too soft Consent 
Decree and I am speaking of the new one. From an irresponsible 
industry and from the misguided, feverant, defensive of the ma- 
chines by their owners and their associations, owners who would 
not be affected by the legislation tlat we are trying to see passed 
to protect the unsuspecting and the innocent young victims. 

On a radio talk show in Milwaukee Monday, this past Monday, 
the Wisconsin All Terrain Vehicle Association Executive Director 
said, the Wisconsin s Attorney General was wrong about the dan- 
gers of the machine. The Ohio State University engineering profes- 
sors Tom Carpenter and Bob Wright were wrong about the dangers 
of the machine, and parent's like Bonnie Sumner should take the 
blame fo; letting their children ride the machines. 

Listeners called in to say thai parents can and they should, con- 
trol their children. Society does not need lo protect them. And yet, 
on the wire service at that moment, was the report of the 9-year- 
old Wisconsin boy who died this past Saturday riding a four-wheel- 
er, un-helmeted, and discovered under his machine by his father. 

Mr. Chairman. I appreciate the efforts of concerned members of 
the U.S. Congress such as yourself, Senator ™Amato who repre- 
sents the State in which my father was killed. Representative 
Barton, the sponsor of this bill. I hope that Wisconsin Senator 
Kasten will renew his efforts on behalf of ATV safety. 

As for the two Wisconsin State Legislators, who despite the pleas 
from Wi3Consin Attorney General, Don Hanaway, a member of the 
NAHE Task Force, recently backed off from the ATV bills that 
they had introduced. It's all dead for this session in Wisconsin. 1 
would like to see them re-examine both the facts and their con- 
sciences. 

I would like to see legislation that would send mc usages. The Na- 
tional Attorneys General Task Force has reported *hat they have 
been unable to discover any other hazardous consumer products 
sold which has been responsible for more dua fU >s and injuries. They 
also said that one of the responsibilities of xworneys General is 
that they must act when rneir citizens are victimized. I hope they 
will. 

The Task Force says a lot of important and good things. I will 
just mention four stresses that they think are very important. One, 
a permanent ban on three-wheeled and child sized ATV's; (2) the 
use prohibited for anyone under 16; (3) a consumer refund for all 
ATV's, and (4) the de/elopment of mandatory consumer product 
rafety performance standards. 

I concur. I ask for that, and so do both the engineers and physi- 
cians with whom I have spoken. 
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I believe you know what needs to be done. I am just here today 
to remind you why it needs to be done. Bonnie said that as she sits 
here you see one mother representing all the moihei3. As I sit 
here, you see one devastated daughter representing all the other 
daughters, sons and widows. 

In conclusion, my 83-year-old mother cannot be here today, and 
would liked to have been at my side. So I would like her voice to be 
heard. Afterall, she is the little lady that we left alone in the 
Valley with her loss, her loneliness, her grief, and yes, her guilt. 
She is the one who must steal herself as the red three-wheelers 
still race up and down the Valley, kids on them, past her door. 

She is the one who opened the letter from Honda this winter 
that was addressed to my father. Then her pain turned to anger, 
and this is just some of what she wrote to the President of Honda. 
The entire letter is in my testimony for the record. 

"Where were your warnings when my husband bought Ivs ATV. 
Now you tell the truth about those machines. Quoting the letter I 
just received, you should be aware that an ATV is not a toy and 
may be dangerous to operate. An ATV handles differently from 
other vehicles, including motorcycles and cars. An ATV can roll- 
over on the rider without warning, and even hitting a small rock, 
bump or hole at low speed, can upset the ATV. 

If my husband had had that information, I doubt if he would 
have purchased his ATV. I would have opposed it vehemently, as I 
did years ago when he was tempted to buy a motorcycle/' 

She goes on to talk about how careful he was, what he bought 
the machine for, that we live in a rural area, what happened to 
him. It overturned, as a result multiple fractures on his left leg 
and hip, surgery and death. 

My next door neighbor, she says, spent many months in a back 
brace following an accident with his ATV. He got rid of his ma- 
chine. A little boy living about six miles from me was killed in- 
stantly while operating his ATV in his own front yard. He is an- 
other member of the 900 club. 

Your information letter should have been included in all adver- 
tising material back in 1982. Why wasn't such information provid- 
ed to each buyer prior to the time of purchase? Why, why, because 
there would have been fewer sales. My hus!" **id was not under 16. 
He was a trained, helmeted, safety conscious adult driver, proceed- 
ing slowly over an easy terrain. 

You still do not acknowledge the dangers to all drivers of all ages 
that the ATV presents to its basic structural deficiencies. I also 
resent that. 

After she mailed the letter to the President of Hcnda, she v/rote 
to each of the three Consumer Product Safety Commissioner' ; and 
said: 

"Dear Commissioner. Enclosed you will find a copy of the letter I 
have just sent to the President of Honda, America Honda Motor 
Company. I appreciate the role of the Consumer Products Safety 
Commission has played in this issue, particularly in requiring 
safety instructions to be issued by Honda to all ATV owners. 

However, I join with those who deeply regret that our Govern- 
ment has not insisted upon the total recall of all of the dan^rous 
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vehicles. The problem goes beyond education and beyond youthful 
drivers. The problem is the machines, they still will kill," 

1 am here today to testify to that, and I thank you for the oppor- 
tunity. 

Mr. Florio. Thank you very much to both of our witnesses, I am 
going to yield to Mr. Barton at this point 

Mr. Barton. Just one question, is ihis your son Ms. Sumner, up 
here on the board? 

Ms. Sumner. Yes. 

Mr. Barton. He is now 

Ms. Sumner. He doesn't look like that anymore, no. I will tell 
you that I took those pictures in the hospital because it was the 
most horrible thing that had ever happened to me in my entire 
life. I didn't want to forget it. 

I was telling somebody yesterday that I am very fortunate to be 
here. I found out about this hearing at the last hearing that I was 
at. But at the last hearing I was at, I found out about it on my 
own. I am able to come here. n here are thousands of families of 
mothers, daughters, widows, people out there who can't be here. 

Sometimes I feel so isolated because I don't have a lovely acro- 
nym for a nice association. There is no association because we don't 
have any money. When I got back last time I spoke to two motheis 
in Mississippi, one of \-hose 9-year-old son died and the other has a 
12-year-old son that wen through a very bad time. They both said 
the same thing to me, please make sure that they understand that 
it's not just you, that we wish that we could be there but we can't. 

We are talking about people all over this country. I think some- 
thing that some of the representatives don't understand. Larry 
Craig said to me last time, well we need State laws. I agree with 
Larry Craig. We do need State laws. However, that's not so easy. If 
the State legislators see that on the Federal level things aren't 
being done they feel that they can put it on the ba^k burner too. 

We have to start someplace. Laws send messages. If there are 
strict laws, people can disobey them. People disobey all the laws 
that there are. But there are law abiding people and they will not 
disobey them. I thank you again. 

Mr. Barton. Let me ask a question of both of you. Some people 
suggest that this Consent Decree is the final word and that we 
dont need to do anything else. How would you ladies respond to 
that? 

Ms. Sumner. The Consent Decree looks wonderful in the newspa- 
per. When it came out in *he newspaper in Milwaukee, people were 
calling me up to congratulate me. There are problems. The Consent 
Decree, because it does not offer a refund— and let's face it, we are 
talking about money. What are we talking about in the refund — we 
are not talking about storm troopers going to peoples doors and 
grabbing their ATV's from them. This is what some of the owners 
seem to think. 

All we are talking about is the industry spending money. I ~^d it 
very difficult in my heart to pity the industr,, that it is gOi.^ to 
cost them money to buy back these murderous vehicles that they 
sold to people under false pretenses. 

I have seen tapes of the promotional materials that they sent to 
their dealers in marketing these vehicles. They wanted them mar- 
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keted as safe, as stable, as good old family fun. They were deceitful 
and they deserve to pay the price for it. 

We are talking about the recall. What a recall will do is 

Mr. Barton. My bill is a refund. It doesn't demand any 

Ms. Sumner. You are quite correct, I'm sorry. T mean a refund 
versus a recall. In other words, we are not harming the people who 
choose to keep them. We are allowing the people who bought them 
under false pretenses to get their money back. I don't see why any- 
bof**' u "t a spokesman for the industry would argue against that. I 
don t blane them. 

Mr. Bar on. What about you, Ms. Duncan. Is the Consent Decree 
the final 

Ms. Duncan. No, it isn't. I think the preliminary Consent Decree 
moved us one step further. I commend the better things that are in 
this Consent Decree, but I still think it falls short. Again, legisla- 
tion sends messages. I don't think it sends the message that we 
need to get out. 

I don't think it offsets what all of these owners are saying public- 
ly that people are believing. I am having a great deal of difficulty 
envisioning what kind of advertising and marketing it is that the 
industry ha3 agreed to do that will point out the dangers of the ma- 
chine. 

They are not going to go on television and have a 60 second com- 
mercial that says this rrachine can kill you very easily. Also, the 
training, and that's wh'^t the association people keep saying. I am 
glad that more people know now and I'm glad that there's more 
training. As I have sa*d, training and experience has proven not 
enough. 

Mr. B\rton. If your father had not been injured in 1983 and 
were alive today, and we had a refund mechanism in place, would 
he have taken advantage of that in your opinion? 

Ms. Duncan. I think if my father were alive today, by now cip 
would have learned the danger of the machine and that machine 
would no longer be on my father's property. It would be a moot 
question. 

Mr. Barton. So he would have already 

Ms. Duncan. Yes. 

Mr. Barton. I will yield back, Mr. Chairman. I know there are a 
lot of others who want to ask questions, and I don't want to monop- 
olize the time. 

Mr. Florio. The gentleman from Utah. 

Mr. Nielson. I appreciate your testimony. It was very moving. 
Let me ask a couple of questions, however. Do you think the refund 
in Mr. Barton's bill would enhance safety? 

Ms. Sumner. The reason it will enhance safety again, is it will 
send a message. We all hear about the famous refunds that are 
printed in the paper and people return things. People need mes- 
sages. People need a ,: ttle help sometimes with their thinking. 

If somebody is wavering, somebody on the borderline, I would 
like to think that maybe the parents of this 9-year-old boy, if they 
had been able to return thrt vehu 1 and get their money back — 
these vehicles cost a lot of money. Some people might keep them 
because well, maybe they are not as bad as they say and I put out 
a lot of money for this thing. 
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Mr. Nieuson. Mrs. Duncan, as you described your father, an out- 
doorsman and one who enjoyed his work and leader and so forth, I 
find that difficult for me to believe your statement he would have 
returned it. If he had not had a problem with it and enjoyed it as 
much as you say he did, don't you think he would have kept it? 

Ms. Duncan. No, I don't think my father would have, because of 
his history of cautiousness and safety awareness. I think once he 
had that information 

Mr. Nielson. How long did he have the machine? 

Ms. Duncan. One year. My particular father was exceptional in 
that consciousness so I don't believe he would have. Furthermore, 
the little lady, once she got wind of the fact that it was, it would be 
just like the motorcycle. Tom, you are getting rid of that thing. 

As Tar as the refund, I think that some people that might decide 
they didn't want it for their iamily instead of selling it to another, 
might be willing to get their money back from the manufacturer. 

Mr. Nieuson. I agree that these warnings should have been on 
long before they were. How about the training that they are now 
offering, is that adequate? 

Ms. Sumner. I have to answer that question, because I was on 
the talk show that Virginia was talking about on Monday with the 
Executive Director of the Wisconsin All Terrain Vehicle Associa- 
tion. 

Is the training adequate, is not the question. The question is, do 
people take the training, OK? 

Mr. Nielson. The bill requnes them to give training. What 
makes you think that they will take it, even though the bill re- 
quires it. 

Ms. Sumner. I will go back to what I said before. I consider this 
legislation a message. If something like this passes, I can go to mj 
State and I can say to them that these vehicles have to be licensed. 
You have to be required to take training, to get a license to drive 
the vehicle just like an automobile. 

We don't let children or anyone for that matter, drive an auto- 
mobile without training. We require it. They have to get a license 
from the State, right? In Wisconsin, they need the message from 
you. Our legislators are dealing with rural people as Virginia said, 
who don't want to let go of any of their right to kill themselves. 

Sometimes I think that maybe some of them should be given that 
right, but not for children. I will not give them the right to kill 
their children. This bill won't handle that, but it is a message. Do 
you understand? You are powerful. You are a power. You give mes- 
sages. Use that power for good. 

Mr. Nielson. Lecture received. 

Ms. Sumner. I used to be a teacher, by the way. 

Mr. Nieuson. I was too, for a long time. Let me ask you a ques- 
tion. We have all sorts of ads on television. We see a car weaving 
in and out of men and so on, all sorts of advertising. 

Should we ban every product that has false or misleading adver- 
tisement**? Do these kind of advertisements lead us to take chances 
and line up our friends dovn the line? 

Ms. Sumner Remeznbei Virginia's margin of error? That's what 
the difference is. You cannot compare an ATV to a car. Do I like 
those ads. no. I have teenage children. Do I like it when they watch 
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those ads? I don't. I say to them, you don't think that's how you 
are going to drive, do you. 

I don'* like those ads. But there is a margin of error. 

Mr. Nielson. Even the ones that don't have men in them, still 
they diive up and down the hills. 

Ms. Sumner. I know what you are saying. My point is, what I 
have learned in all the research that I have done since this hap- 
pened to my son from engineers and from other experts, there is no 
margin of error. You can t make a little mistake very often and not 
be injured. That's the difference. 

I don't like those ads, but you know what, I can't change every- 
thing. There are a lot of things that I don't like. I do my bes* but 
this is my issue. 

Mr. Nielson. Some of the testimony that we have heard is that 
ATV manufacturers are misleading advertising. The; attract 
people by these. I say that car dealers do the same thing and ski 
machines do the same thing. 

Ms. Sumner. I am agreeing with you. Those machines tend to 
have more of a margin of error. If you make that mistake, there 
are times that you will walk away from it. 

Mr. Nielson. Are you serious? The ATV has more of a margin of 
error than a car? 

Ms. Sumner. Less. 

Ms. Duncan. Less. 

Ms. Sumner. Less margin of error. 

Mr. Nielson. You are serious about that? 

Ms. Sumner. Absolutely. 

Ms. Duncan. Let me just add something. In my conversations 
with Professor Tom Carpenter, who co-authored the white paper on 
ATV lateral longitudinal stability that was presented last summer 
at the American Society of Agricultural Engineers, he focused also 
in talking to us about the tires. He talked about the fact that there 
was no warning. 

The machine does not have a skid time that you can even have a 
knee jerk reaction. He said I was driving down the highway one 
time in water at 65,70 miles an hour and went into a skid. I had 
time enough to react to be able to do what I knew I could do to 
give myself a fighting chance in a car. 

You don't get that on an ATV. One of the other reasons that I 
would like to see your power used and the national legislation 
speaking to oar State legislators on this who were just trying to do 
what Bonnie said, just get required training and licensing, and also 
ban the sale and use for the under 16. 

One of the reasons is that maybe this can speak to my other con- 
cern. It has to be a more powerful, a more legal voice to offset the 
many voices of the owners that are constantly — I saw the informa- 
tion that f -hey sent to Mr. Florio. The ATV Association will present 
statistics where they will show you that ATV's are not as danger- 
ous as bicycles and snow mobiles. It is apples to oranges. As long 
as apples to oranges comparisons can be made and there is not a 
more powerful voice, they will be made. And when you don't know 
any different, you believe them. 

Mr. Nielson. I have other questions that I would like to submit 
in writing. 
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m^ r f r ^if^ ime ° f the g6ntleman has gentle- 
Mr. Dannemeyer. I have no questions, Mr. Chairman. 
Mr. Florio. The gentleman from Ohio. 
Mr. Eckart. I have no questions, Mr. Chairman. 

hocvi"'' 110, ?f me tl l an ! £ 1)0411 of tne witnesses. Their testimony 
has been important to highlight much of what we know already 
but even some new points. The testimony 0 f Mrs. Sumner just put- 
ting into question the accuracy of the title, all terrain vehicle. 
vehicles™ 5 ' V6ry m ° re aD P r °P riatel y ^beled, some terrain 

Ms. Sumner. Or no terrain vehicle. 

r !i J* X)R !i 0 : T £ ere ar , e situati <>ns where these vehicles are really 
not designed to be used, that people are not informed about. Like- 
wise the point that you have brought to our attention that Mr 
Barton has previously brought to o U r attention, that as hoirendous 
as the numbers of deaths and injuries are, we don't know if that is 
the true number. 

As a matter of fact, I guess we do know that it is not the true 
hT^J^ Sre un "*° rt *» d^ths, there are unreported I £ju 
ries, so that when someone throws around the figure of 20 people a 

KM^^ffiJ* wel1 not * th9 accurate numb ^— 

m I^'^i the .i OI l Clu8ion which Prompt my interest in the gentle- 

si's ttzm&s? srttsitt 

desL"^? ? H 8 ^ 1 ^ °/ the vehicle, the defect in the 

iSKt* 8 ° U t n £ *??°* d from this point. The next logical 

SXl£? Sf that ? the8e vehicles are so bad that they 
shouldnt be sold, then past purchasers should have some kind of 

thev U ^n^ Ch ^ T& th6m t0 - e ? rid of these machSes, if 
?fj™f tO{ ^thout being penalized economically. Not taidng 

P A™> ke rS^* aVf , ay from the reality that there are 1.5 
mill on ATV s out there and that we can look forward to continu- 
al! 0 r t a - i about more people being injured and dying because of 

iszs^sssr Government and the industi ^ have said are 

whpJlfZ 6 i? {^^so^ous Problem just walking away and having, 
Hnftify *♦ ^ the Ju l tlCe ^P^ment or the Congress of the 
United States, saying that's the fact of economic life and we are 
just going to have to accept it. The reasonableness of the propos- 
^r^am, we are not talking about recalls, we are talking about 
refunds-the reasonableness of that proposal it seems to me, is im- 
portant and appropriate inasmuch as the Consumer Product Safety 
commission advocated that. 

rtl^^u S 1 ™^ n <* been a particularly aggressive Agency to 
u Fo1 : them to be advocating that, f or the Justice Depart- 
X ftf Ve 14 m lts - com Plaint when it filed it in court, and then 
to be walking away from ,t, does not reflect well on those in posi- 
tions of authority in this area. F 

~L W0Uld - ju8t H K t0 ex P ress my appreciation to the two of you for 
your testimony today and say that this committee will work in a 
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Wuy that I hope will advance the cause of safety in this country. As 
we move through the deliberative process, your testimony will be 
of assistance to us. Thank you very much. 

Ms. Sumner. Thank you, Mr. Chairman. 

Ms. Duncan. Thank you, sir. 

Mr. Florio. Our next panel will consist of the members of the 
Consumer Product Safety Commission. We are pleased to have the 
Honorable Terrence Scanlon, the Chairman; Commissioner Carol 
Dawson, the Vice Chairperson; and Commissioner Anne Graham. 

We welcome the Commissioner's and their staff to our commit- 
tee. As on previous appearances, statements will be made part of 
the record in their entirety. We would recognize the Chairman 
first, Mr. Chairman please feel free to proceed as you see fit. We 
would ask, for the record, that you introduce the various staff 
people who are here. 

Mr. Scanlon. I wouid be happy to, Mr. Chairman. On my far left 
is Commissioner Anne Graham; on Anne's right is Vice Chairman 
Carol Dawson; on Vice Chairman Dawson's right is Nick Marchica, 
the Chairman of the CPSC's A TV Task Force; on my immediate 
left is Dr. Len DeFiore, the Executive Director of the Commission; 
on my immediate right is Jim Lacy, the Commission's General 
Counsel; and on Jim's right is Roy Deppa, the Chief Engineer for 
CPSC's ATV Task Force. 

Mr. Florio. We welcome you all to our committee. 

STATEMENTS OF TERRENCE SCANLON, CHAIRMAN, CONSUMER 
PRODUCT SAFETY COMMISSION; CAROL DAWSON, VICE CHAIR- 
MAN; ANNE GRAHAM, COMMISSIONER, ACCOMPANIED BY: JIM 
LACY, GENERAL COUNSEL; LEN DEFIORE, EXECUTIVE DIREC- 
TOR; NICK MARCHICA, CHAIRMAN, ATV TASK FORCE; AND ROY 
DEPPA, ENGINEER, ATV TASK FORCE 

Mr. Scanlon. Thank you, Mr. Chairman. I appreciate this 
chance to summarize my personal views on the provisions of H.R. 
3991 and the proposed final settlement with the ATV industry. I 
would request, however, that my complete statement be made a 
part of the hearing record. 

As you know, the Commission voted on Monday to accept the 
terms of two Final Consent Decrees on ATV safety. Although these 
decrees were based on the two preliminary Consent Decrees signed 
on December 30, 1987, and are still subject to court approval, they 
are far more detailed than were the preliminary Consent Decrees 
and are, in my view, much improved. 

In addition tc certain marketing restrictions, the Final Consent 
Decrees spell out how an estimated $8.5 million public advertising 
campaign on ATV hazards will be conducted; what types of warn- 
ings and point of purchase information will be required; how rider 
training programs will be implemented; the incentives that will be 
provided to encourage people to take training; and, what industry 
will do to encourage dealer compliance with the agreement. 

Also, the consumer safety verification form, which was a contro- 
versial part of the preliminary Consent Decree and which troubled 
me as soon as I saw it, has been deleted from the final settlement. 
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Overall, I believe that this settlement is a good one, deserving of a 
chance to work. 

In particular, I am pleased that financial incentives, a choice of a 
$100 savings bond; $50 cash or a merchandise credit, will be provid- 
ed to purchasers of Honda, Yamaha, Kawasaki and Suzuki ATV's 
and members of their immediate families who take a rider training 
course. Our studies have shown that inexperience is by far the 
greatest risk factor associated with riding an ATV, 13 times above 
average the first month of ridership, in fact. Also, industry's agree- 
ment not to market any three-wheeled ATV's or adult sized four- 
wheelers to children under 16 is encouraging, as is the distributors 
commitment to continue repurchasing new three-wheelers in deal- 
ers inventories. 

These marketing measures will add impetus to the current trend 
towards four-wheelers which, in conjunction with other factors, is 
believed to be largely responsible for the 11 percent drop in ATV- 
related injuries that occurred in 1987. 

In addition, there are other reasons to believe this settlement 
will further reduce ATV-related deaths and injuries. As a result of 
this agreement and other past as well as future CPSC activities, 
our staff projects that both the number and rate of injuries will de- 
cline substantially over the next 4 to 5 years. 

By 1992, the annual number of injuries associated with ATV's is 
expected to be 22,000 lower than it was in 1987, despite increased 
vehicle usage. Also, the likelihood of injury while riding an ATV 
will have declined by about one-third from its 1987 level, and by 
approximately one-half from its 1985 to 1986 high. 

I would ask Dr. DeFiore to show you the chart here. Mr. Chair- 
man, I would ask that this chart be made part of the record also. It 
will show how the rate of injuries is being reduced. Len, do you 
want to explain that. 

Mr. DeFiore. There were 86,000 estimated emergency room 
treated injuries, and that calculated to a rate of approximately 45 
injuries for every 1,000 ATV's in use. At the present time, that is 
our latest data n 1987. There were approximately 77,000 emergen- 
cy room treated injuries and there were 2.5 million ATV's in use, 
which calculated to approximately 31 injuries per 1,000 ATV's in 
use or roughly a one-third decline in the rate of injury since the 
time the Commission began this project. 

As we look to the future, taking into account all of the various 
activities from all parties— industry, CPSC et cetera— we project 
that by 1992, there will be approximately 2.8 million ATV's in use, 
the number of injuries will have declined to approximately 55,000 
per year and the injury rate at that point is projected to be rouphly 
-0 per 1,000 ATV's in use. 

The net of this is that injuries will have declined— you will see a 
decline of injury rate from the time we began the project from 45 
injuries for every 1,000 ATV's in use down to 20 per 1,000 ATV's in 
use, or roughly a 50 percent decline in the rate of injury. 

Mr. Florio. ^oes that break out ATV's, four-wheels and three- 
wheels? 

Mr. DeFiore. This is for all ATV's in use. Obviously, one of the 
factors that led to this decline is the changeover from the use of 
three-wheeled ATV's to four-wheel ATV's. Our staff finds that the 
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three-wheel ATV's are approximately 1 V2 to 2 times more likely to 
have an accident than a four-wheel ATV. 

So part of this decline is accounted for in the fact that by 1992 
very few three-wheelers v/ill be in existence, whereas when we 
began this, almost the entire ATV population were three-wheelers. 

Mr. Florio. So you didn't b^eak out what the fact of the 1.5 mil- 
lion three-wheelers still being in existence contributes or doesn't 
contribute to this overall average. 

Mr. DeFiore. Yes, it does. This decline— as the three-wheelers 
disappear from use, the rate of injury declines. That is included in 
that. 

Mr. Scanlon. I might observe also that the terms of this agree- 
ment are consistent with the findings and the recommendations of 
the Commission's 14,000 page ATV Task Force Report. Moreover, 
the injury reduction estimates just given don't include any impact 
from future State legislation such as licensing requirements, man- 
datory training provisions, minimum ages for operators and helmet 
laws, the adoption of which will continue to be encouraged by the 
CPSC. 

I recognize, of course, that Congress is not bound by this settle- 
ment and is fully within its rights to pass legislation that might be 
inconsistent with portions of it, as certain provisions of H.R. 3991 
are. Moreover, if Congress does pass such a bill & it is signed into 
law, I will make every effort to implement it quickly and effective- 
ly. However, I am a bit concerned that if Congress were essentially 
to countermand this agreemen* before giving it a chance, such 
action might discourage other industries from negotiating with the 
Commission to implement quick and effective safety remedies for 
consumers. 

Inasmuch as ovei 95 percent of our corrective action plans are 
worked out voluntarily and compulsory regulatory action often 
takes much longer, that r mid have an adverse affect on our prod- 
uct safety efforts in the lUture. 

I do have some thoughts concerning some specific provisions of 
H.R. 3991, but rather than present them all, let me just remark 
briefly on two and refer you to my complete statement for the bal- 
ance of my comments. 

First, refunds for past purchases of three-wheeled ATV's. H.R. 
3991 would require the Commission to set both the amount of 
money that would be refunded to past purchasers of ATV's and the 
procedure for obtaining these refunds. But unles? the Commission 
sets the refund figure indisputably high, this repurchase program 
could be a nightmare for us to administer. 

Not only does the Commission lack experience and expertise in 
setting used motor vehicle prices, but there would be hundreds of 
models of ATV's to assess, nearly 5,000 local dealers involved, 
many thousands of questions to answer, and innumerable disputes 
to resolve. For an Agency with a field staff of less than 150, that 
would be a tremendous burden. 

Furthermore, if the Commission were to set the repurchase price 
high enough to attract a significant number of vehicle returns, the 
added cost to the industry of the refund program would likely be 
passed on to future purchasers of four-" aeeled ATV's, since the 
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distributors would not be able to resell the returned machines in 
this country except as scrap or for used parts. 

Ironically, if the latter were to occur, the resulting increase in 
the supply of used three-wheeled ATV's parts could reduce the 
price of such parts and help extend the current useful life of unre- 
turned three-wheelers, now estimated at 7 years, contrary to the 
intent of the refund program. 

Second, with respect to performance standards, my feeling is that 
these are a good idea and should be pursued voluntarily if possible 
but mandatorily if necessary. In the Final Consent Decrees the in- 
dustry and the Government agreed to bargain over these standards 
in good faith under the court's supervision. These negotiations 
should be allowed to play out. But if the industry does not bargain 
in good faith and performance standards are not forthcoming 
within the timeframe agreed to, then I would support mandatory 
standards. However, I would rather see what happens in the next 
few months before deciding whether they should be imposed under 
current CPSC procedures or pursuant to Federal legislation. 

Let me close with several general observations. First, I can sym- 
pathize with the sense of frustration that has prompted the intro- 
duction of H.R. 3991. Clearly, the ATV industry did not respond to 
the death and injury toll anywhere near as quickly or as effectively 
as we or others would have liked. 

Likewise, I can appreciate the desire of the authors of H.R. 3991 
to expedite action on ATV's. Certainly, remedies are needed now, 
which was a major reason why I favored a negotiated settlement 
over protracted litigation. 

But, those very points argue for giving this ATV settlement pref- 
erence over Federal legislation at this point. Not only will it have a 
significant impact on ATV-related deaths and injuries, but it will 
tat ; effect shortly and, if there are no distractions, be implemented 
rapidly which means a variety of safety measures will be in effect 
in the very near future, which I krow is what we all want to see. 

Mr. Chairman, that concludes my formal statement. I would be 
happy to answer any questions at the appropriate time. 

[The prepared statement of Mr. Scanlon follows ] 
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CHAIRMAN TERPENCE SCANLON 1 S TESTIMONY 
ALL TERRAIN VEHICLE (ATV) LEGISLATION 
SUBCOMMITTEE ON COMMERCE , CONSUMER PROTECTION 
AND COMPETITIVENESS 
U.S. HOUSE OF REPRESENTATIVES 
RAYRORN HOUSE OFFICE BUILDING 
WASHINGTON, D.C. 

March 16, 1988 

Mr. Chairman, Members of the Subcommittee: 

In light of recent developments concerning 
all-terrain vehicles (ATVs) , I appreciate having this 
opportunity to give my personal views on the provisions 
of H.R. 3991 and the proposed final settlement that has 
been reached with the ATV industry. That settlement, I 
might add, is still sub]ect to court approval. 

As I am sure you know, the Commission voted on 
Monday to accept the terms of two Fin*l Consent Decrees 
(FCDs) that were hammered out over the last 10 weeks by 
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lawyers representing the affected parties. Those terms 
are based on the two Preliminary Consent Decrees 
(PCDs) signed December 30, 1987. However, it should be 
noted that, in many respects, these Final Consent 
Decrees are far more detailed than the provisions 
the PCDs and in several ways they ^re quite different 
and, in my view, considerably improved. 

In sum, the Final Consent Decrees ~ one covers 
the foreign distributors of ATVs and the other the 
largest American distributor — run for 10 years and 
set forth no less than 10 different methods of 
addressing the risk of death and injury associated with 
ATVs. Generally speaking, these methods provide for: 
(1) a continuation of the previous agreement not to 
market 3 wheeled ATVs or adult size (above 90 ccd) 
4-wheelers to children under 16; (2) continued 
repurchase by distributors of dealers' stocks of new 3 
wheelers? (3) various types of warnings to consumers on 
the hazards associated with ATVs; (4) a national 
corrective advertising campaign costing aoprox inate ly 
$8.5 million; (5) free rider training for so T ne past and 
all future purchasers of ATVs and their immediate 
families; (6) a toll-free ATV safety information 
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HOTLINE; and (7) good faith efforts to reach agreement 
on ATV performance standards within four months. 
Also, I should mention that one of the distributors, 
Polaris, will continue its practice of not marketing 
its ATVs to children under 18, 

More specifically, the Final Consent Decrees spell 
out how f he multi-million dollar public advertising 
campaign on ATV hazards will be conducted, what types 
of warnings and pomt-of-purchase information will be 
required, how the rider training programs will be 
administered and implemented, what types of incentives 
will be provided to encourage people to take the 
training, and the efforts industry will nvke to 
encourage dealer compliance with the agreement. Of 
particular importance, in my view, are the provisions 
dealing with rider training and performance standards. 

The rider training provisions commit the "Big-4" 
distributors to start setting up their training 
programs within 60 days of court approva! of this 
settlement. In addition to previous training proposals, 
these provisions call for small class size, special 
training for 12-15 year olds, fnd some honest-to- 
goodness financial incentives that should help overcome 
the dismal track record of the past with respect to the 
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training of new r ? ders. Moreover, these arrangements 
can be enforced in court, a fact that cannot be 
stressed enough. Anyone who purchased a Honda, Yamaha, 
Kawasaki or Suzuki A TV on or after January 1, 1987, 
plus members of their immediate families, will get 
their choice of a $100 savings bond, a $50 cash rebate 
or a $50 or above merchandise credit if they sign up 
for and complete the training. Moreover, the "Big-4" 
distributors have agreed to develop an ATV loaner 
program so that dealers will have enough machines 
available for all those purchasers and immediate family 
members who wish to be trained. Also, the CPSC is free 
to, and will continue to, urge -tate legislatures to 
adopt mandatory rider training requirements. 

For the record, I should point out that the FCD 
signed by the American distributor, Polaris, provides 
for one-on-one training to be given by certified 
instructors at Polaris dealerships. The training 
course will be somewhat different but the curriculum 
will still have *-o be approved by the CPSC. Alsr the 
incentive to take training is different, it being the 
denial of warranty protection in the event a purchaser 
refuses to take ATV operator training. 
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With respect to performance standards, my feeling 
is that these are a good idea and should be pursued, 
voluntarily if possible but mandatorily if necessary. 
The government and industry have agreed to bargain in 
good faith under the Cour - ' s supervision. These 
negotiations should be allowed to play out. However, 
if the ' ui . try does not bargain in good faith and 
performance standards are not forthcoming within the 
tine frame agreed to, then I would support mandatory 
standards . 

As for the consumer education effort, it is 
notable not only for its scope but for the fact that 
the CPSC will have approval rights over the owners' 
manual supplements, safety videos and some of the other 
educational materials. Also, I should point out that 
the cor sumer safety verification form, which had been 
included in the preliminary consent decrees as an 
informational item, is not a part of this final 
agreement. Personally, I am pleased that it was 
deleted, h wing been concerned by its potentially 
negative product liability implications to consumers 
from the very first time I heard of it. 

While it is unfortunate that such an agreement 
could not have been agreed to by the industry much 
earlier , all things cons lie ^d , I believe this 
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settlement is a good one that should be given a chance 
to work. In particular, I am pleased that financial 
incentives will be provided to promote rider training 
since our studies have shown that inexperience is, by 
far, the greatest ris factor associated with riding an 
ATV — thirteen times above average the first month of 
ridership, in fact. Also, industry's agreement not to 
market any 3-wheeled ATVs, or any adult-sized 4-wheeled 
ATVs to children under 16, and to continue repurchasing 
new 3 wheelers in oilers' inventories, is encouraging. 
Both actions will add impetus to the current market 
trend towards 4 wheelers which, in conjunction with 
other factors, is believed to be largely responsible 
for the 11% drop in ATV-related injuries that occurred 
in 1987. 

The bottom line in any such assessment is — how 
well can this agreement be expected to work and what 
can we expect in the way of vnjury reduction^ To my 
way of thinking, the terms of the decrees are specific 
enough, focused enough, enforceable in federal courts 
and sufficiently subject to CPSC approval that the 
settlement can be successfully implemented in a 
relatively short period of time, which is critical, 
given the fact that deaths and injuries will continue 
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to occur every month action is delayed. Also, I 
believe it can oe appropriately monitored; industry 
efforts aside, the CPSC has spent over $50,000 to date 
monitoring the preliminary consent decrees and will do 
whatever is necessary, including requesting additional 
fun^s from Congress, to keep up the effort in the 
f utui e . 

In addition, there is good reason to believe this 
agreement will reduce deaths and injuries. In fact, 
the CPSC staff has projected that, as a result of the 
settlement and other past as well as future CPSC 
activities, both the number and rate of iniuries will 
decline substantially over the next four to five ye^rz. 
By 1992, it is estimated that the annua' numbe*- of 
injuries associated with ATVs will be 22, u r , lower than 
it was in 1987, despite increased vehicle usage. Also, 
the likelihood of injury **hile riding an AT7 will have 
declined by -ibout a third from its 1987 level ard by 
appi oximat ely a half frcm i*-s ]985-^0 hagh. 

These figures, I might adc" , dcVi include cry 
impact from appropriate state legislation, such as 
lie. sing requirements, mandatory training provisions, 
minimum ages for operators and helmet laws. Not only 
may such measures gain impetus from the very fact this 
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agreement has been reached, but the CPSC will continue 
to encourage the adoption of state safety laws to 
complement this agreement. 

There is one other aspect of this settlement that 
deserves mention at this point. Specifically, I'm 
referring to the provision wherein the industry has 
agreed not to oppose pending or future state 
legislation that is consistent with the negotiated 
settlement in the areas of rider training or ace of 
operation. I'm pleased we were able to keep this 
provision in the decree. 

In sum, the remedies Drcvided for in the Final 
Consent Decrees are consistent with the findinas and 
recommendations of the CPSC's 14,000 page ATV TasK 
Force Report issued September 30, 1986- There is every 
reason to believe this binding agreement will produce 
good safety results and there is every indication it 
can be implemented more quickly than any other proposed 
remedy, including the provisions of H.R. 3991. 

I recognize, of course, that Congress is not bound 
by this agreement and is fully within its rights tc 
pass legislation that might be inconsistent with 
portions it, as certain provisions of H.R. 3991 are. 
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Moreover, if Congress does pass such a bill, and it is 
signed into law, I will make every effort to implement 
it quickly and effectively. However, I am a bit 
concerned that, if Congress were essentially to 
countermand this agreement before givinq it a chance, 
such action might discourage other industries from 
negotiating with the CPSC to implement quick and 
effective safety remedies for consumers. Inasmuch as 
over 95% of our corrective action plans are worked out 
voluntarily and compulsory regulatory action often 
takes much longer, that could have an adverse effect on 
our product safety efforts in the future. 

That having been said, let me make a ftw comments 
about some of the specific provisions of H.R. 3991. 

First, Section 2(c) of H.R. 3991 states that, 
within 180 days, the Commission shall promulgate a rule 
establishing the amount of, and procedure for, a refund 
tc past purchasers of 3 wheeled ATVs. However, that 
Section does not indicate what kind of a rule or the 
particular statute under which it is to be promulgated. 
The most 1 Lkely options, it would seem, are rulemaking 
under the Consumer Product Safety Act (CPSA) or 
rulenukirg under the Administrative Procedures Act 
(APA) . 
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If this Section is to be maintained in the bill r 
my suggestion would be to resolve the uncertainty about 
the rulemaking procedure to be employed. However , I 
might also mention that, unless the CPSC sets the 
refund in question at a figure so high that no one 
would argue over it, this repurchase program could be a 
nightmare for us to administer. Not only does the CPSC 
lack experience and expertise in setting used motor 
vehicle prices, but there would be hundreds of models 
of ATVs to assess, nearly 5,000 local dealers involved, 
many thousands of questions to answer and innumerable 
disputes to resolve. For an agency with a field staff 
of less than 150, all that would be a tremendous 
burden . 

Also, I cannot help nut be reminded that, if the 
Commission were to set the repurchase price high enough 
above the used market price to avoid headaches and 
attract a significant number of returns, the added cost 
to the industry of the refund program would likely be 
passed on to subsequent purchasers of 4 wheeled ATVs, 
since the distributors would not be able to resell the 
returned machines in this country except as scrap or 
for used parts. Ironically, if the latter 7 ere to 
occur, the added supply of used 3-wheeled ATV parts 
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that would result could reduce the prices of those 
parts and help extend the current useful life of 
unreturned 3 wheelers, now estimated at 7 years, 
contrary to the intent of the refund proaram. 

My second comment involves Section 3 of the bill 
which calls on the Commission to adopt two consumer 
product safety rules for 4 wheeled ATVs "under the 
Consumer Product Safety Act." However, as mentioned 
previously, the CPSA contains various evidentiary 
requirements and procedures that might make it 
difficult to achieve the objectives of that Section, 
especially within the time limits provided. For 
instance, Section 7 of the CPSA states that the 
Commission shall express such a rule in terms of 
performance standards, yet H.R. 3991 talks in terms of 
both performance standards and design characteristics. 

Comment three relates to Section 3 (a) ( 1) (A) (i) 
which deals with rider training and helmets. From the 
language, I gather that helmets are to made available 
for purchase along with the ATV rather than provided 
free of additional charge by the industry, as with 
rider training. Personally, I am all for increased 
helmet usage, as Commission studies indicate wearing a 
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helmet while riding an ATV significantly reduces the 
risk of death or serious head injury. But, if the 
intent is that helmets should te made available at no 
additional cost, chat needs to j>e specified. Also, I 
might note that training and helmets are atypical 
remedies under our regulatory powers, which speak to 
performance standards and product bans. To accomplish 
what you seek urder rulemaking, I feel greater 
clarification in the statutory language is needed to 
defend these remedies in court. 

My last specific comment relates to Section 
3(b)(2)(A) of H.R. 3991, which would ban ATVs 
"specifically designed for use by individuals under the 
age of 16" if a rule providing for ATV performance 
standards is not adopted within one year. I c?n 
appreciate the intent behind this provision; towever, 
permit me to observe that the effect might be to prompt 
children between the ages of 12 and 16 to ride adult 
size ATVs which, our studies indicate, puts them at 
twice the risk of the average rider. Therefore, the 
subcommittee might wish to consider eliminating or 
amending this provision so that it does not become 
counterproductive . 
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There are several other specific points that I 
could make, but rather than take any more time, let me 
close with two general observations. First, I can 
sympathize with the ssnse of frustration that has 
prompted the introduction of H.P. 3991. As I have 
previously indicated, the ATV industry did not respond 
voluntarily to the death and injury toll anywhere near 
as quickly or effectively as I or others would have 
liked. Rider training, or the conspicuous lack thereof 
to date, is an excellent example, as I have repeatedly 
pointed out. But now, however, the industry has 
entered into a meaningful agreement, which is 
enforceable in the federal courts, that should make a 
significant dent in the ATV accident rate if past 
experience with motorcycle rider training is any 
indication. 

From much the same perspective, I can appreciate 

the desire of the authors of H.R. 3991 to expedite 

action on ATVs. Certainly, remedies are needed now, 

which was a ma")or reason why I favored a negotiated 

settlement over protracted litigation. But that very 

reasoning argues for giving the ATV settlement 

preference over federal legislation at this point. It 

will take effect shortly and, :f there are no 
distractions, be implemented rapidly which means a 

variety of safety measures will be in effect in the 

very near future which I know is tfhat we all want to 

see . 

Mr. Chairman, that concludes my formal statement. 
I'd be happy to answer any questions that you, or other 
^embers of the subcommittee, may jhave. p. ^ 
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Mr. Floric. Thank you very much. We would be pleased to hear 
now from Vice Chairperson Dawson. 

STATEMENT OF CAROL DAWSON 

Ms. Dawson. Thank you, Mr. Chairman. It is a welcome opportu- 
nity to be here today to report on the Consent Decree just entered 
into by the Federal Government and the all terrain vehicle indus- 
try. I am also pleased that you ha v e asked for my comments on 
H.R. 3991, The All Terrain Vehicle User Safety and Equity Act. 

Mr. Chairman, the Final Consent Decree which has just been 
filed with the court should reverse what has been until now a 
losing battle against ATV deaths and injuries. I believe that we 
have achieved a balanced, effective settlement. I hope that when 
the rhetoric cools, the significance and the strength of this accom- 
plishment will be recognized. The American consumer is the pri- 
mary beneficiary of this agreement. 

At this point I would like to respond that I did listen to both of 
the earlier witnesses, and I am always moved by comments such as 
theirs. I would like to comment to Ms. Duncan's comment and say 
that had I not supported this Consent Decree, I would have had no 
assurance that the additional protection of the refund provision 
would have been forthcoming. I felt that it was my responsibility 
as a public official to support this agreement so that we would 
have some assurance that there would be reasonabi procedures 
enacted to provide protection to the American consumer. 

I, for one, wish the Commission could have achieved every ele- 
ment set out in our complaint; howover, I am a realist, and I re- 
spect our system of justice which affords every party in litigation 
an opportunity to present its side. 

The ATV industry, like every other defendant in litigation, could 
have availed itself of its right to challenge the Government's 
claims on ATV safety. It gave up that right and agreed for a period 
cf 10 years to undertake several significant and costly steps which 
will address the Government's concerns about safety. 

To the critics .vho say the agreement did not go far enough and 
to those who say it went too far, I can only respond that, given the 
nature of our case, the law under which we operate, and industry's 
concessions, we got the best deal possible for the American con- 
sumer and in particular, the Nation's children. 

M r . Chairman, you also invited me to testify on H.R. 3991, the 
All Terrain Vehicle User Safety and Equity Act. In commenting on 
H.R. 3991, it is important to separate several issues. You have 
asked me whether the Consent Decree adequately protects consum- 
ers from serious hazards presented by ATV's. I believe it does. 

Is there a need then for the proposed legislation? Ultimately, 
that determination rests with Congress and the President and is 
outside my role as Commissioner. However, I do not mean to sug- 
gest that I have no opinion on the administrative efficacy and 
safety impact of the proposed legislation. 

As you know, I voted with the majority of the Commission to 
bring the section 12 action against the ATV industry. My vote in- 
structed the staff, among other things, to seek a voluntary refund 
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for purchasers of three-wheel ATV's and/or adult sized four-wheel 
ATV's brought for use by a child. 

I have never retreated from my position that the voluntary 
refund provision would not only enhance safety but it would repre- 
sent an appropriate redress for those who bought an ATV mistak- 
enly believing ATV marketing. 

Such marketing portrayed these vehicles as safe and fun for the 
entire family. The provisions in this proposed legislation providing 
for a voluntary refund are consistent with the position that I have 
taken and with testimony I have provided this and other congres- 
sional subcommittees in the past. 

The ATV industry will dispute the safety impact of the refund 
provision. However, there is a long tradition in American commer- 
cial practice which provides that if a customer is unhappy with a 
product the merchant gives that person his or her money back. 
Furthermore, we have laws that recognize an implied warranty in 
goods. 

Surely, a refund offer is not an unreasonable response to pur- 
chasers of ATV's who were never warned nor even imagined that 
there was a high risk that the foreseeable and normal use of the 
product would include death or serious bodily injury. Those who 
bought ATV's because they believed ATV marketing that these 
machines were safe and fun for the entire family ought to have the 
right to a reasonable refund if they so choose. 

I believe they already have that right and there is presently a 
class action lawsuit in Pennsylvania which will perhaps determine 
if the courts will recognize such a right. The provisions of H.R. 
3991 crafting a refund program would encourage those owners of 
three-wheel ATV's and those who purchased four-wheel adult-sized 
ATV's for a child who want to return them for safety reasons to do 
so. Other provisions will ensure that once returned they are not 
placed back into the hands of high risk users, namely children and 
beginners. 

I will be happy to respond to questions concerning the other pro- 
visions of H.R. 3991 and the Final Consent Decree. But allow me to 
emphasize that I support the agreement we have achieved It is a 
significant accomplishment into the battle against ATV deaths and 
injuries. 

Mr. Florio. Thank you very much. Commissioner Graham. 

STATEMENT OF ANNE GRAHAM 

Ms. Graham. Mr. Chairman and members of the subcommittee, I 
am pleased to have this opportunity to appear here today to discuss 
my views on All Terrain Vehicles and on the legislation that has 
been introduced by Congressman Barton. 

I appear here today as the only Commissioner to vote against the 
Final Consent Decree. I fully realize that all negotiations represent 
a process of give and take, and that all settlements require compro- 
mise. In deciding wht*t compromises to make, however, the ulti- 
mate objectives sought must govern. In this case, the objective is 
clear to protect the public, including the thousands of children who 
ride ATV's, by implementing remedies that will significantly 
reduce the toll of injuries and deaths. 
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In my view, this objective has been fatally compromised by the 
Commission's failure to negotiate a provision in the final decree, al- 
lowing consumers to return three-wheeled ATV's and adult-sized 
ATV's purchased for use by children under 16 for a reasonable 
refund. 

Critics of an ATV refund have questioned whether a refund will 
be effective in reducing injuries and deaths. Quite frankly, I find 
the critici3in 'ncredible. Simple logic tells us that if an unsafe prod- 
uc is removed from the hands of a consumer through a refund, the 
likelihood of sustaining injury and death has been totally eliminat- 
ed. 

To a limited extent, the decree generally appears to be a positive 
first step. Unfortunately, it simply does not go far enough. In my 
view, the next step must be taken by Congress. Legislation requir- 
ing a refund remedy for three-wheeled ATV's and for adult-sized 
ATV's purchased for use by children under 16 years of age should 
be immediately enacted by Congress. 

Only then, can we be confident that we have taken all the neces- 
sary measures to protect the American consumer. Thank you, Mr. 
Chairman. 

[The prepared statement of Ms. Graham follows:] 

Statement of Anne Graham 

Mr Chairman and members of the subcommittee, I am pleased to have this op- 
portunity to appear here today to discuss my views on All-Terrain Vehicles (ATV's) 
and on the legislation that has been introduced by Congressman Barton This legis- 
lation, I would note, has strong bipartisan support. 

Since the Commission first authorized its imminent hazard action in December 
1986, I have been a strong proponent of measures that would allow consumers to 
voluntaril> return three-wheeled ATV's and adult-sized ATV's purchased for use by 
children under 16 years of age for a reasonable refund. I voted against the ATV 
Final Consent Decree, in large part, because it does not contain r refund provision. 
Absent this relief I do not believe that the decree will truly protect the consumer; it 
will not result in the elimination or adequate reduction of the imminent, unreason- 
able and life-threatening hazards posed by ATV's. 

I fully realize that all negotiations represent a process of give and take, and that 
al) settlements require compromise. In deciding what compromises to make, howev- 
er, the ultimate objectives being sought must govern. This is particularly true when 
one of the parties sitting at the negotiating table is a Federal health and safety 
agency which is entrusted with protecting the public interest. When an issue is so 
fundamental to the ultimate objective being sought, as I believe the refund remedy 
is to the protection of the American public, it simply cannot be compromised with- 
out compromising the entire action 

In t| e case of ATV's, the ultimate objective sought is clear: to protect the public 
intruding the thousands of children who ride ATV's, by implementing remedies that 
will demonstrably reduce the toll of injuries and deaths. In my view, this ultimate 
objective has been fatally compromised by the Commission's failure to negotiate a 
provision in the Final Decree aliowing consumers to return three-wheeled ATV's 
and adult-sized ATV's purchased fjr use b> children under 16 for a reasonable 
refund. Without the refund, consumers are not obtaining the remedies necessary 
given the nature and severity of thf hazards presented by ATV's. 

If three-wheeled ATV's are hazardous enough to stop their sale, then certainly 
the millions of consumers who already own them should be given the opportunity to 
return them. If all adult-sized ATV's are hazardous enough to now proscribe their 
use bv children, albeit through labeling requirements, then certainly the parents of 
those children who currently operate them should be given the opportunity to 
return them, sending a strong message to their children that ATV's are not toys. 

Critics of an ATV refund * ve quest 1 on ed whether a refund will be effective in 
reducing injuries and deaths Frankly, I find this criticism disingenuous Simple 
logic tells us that if an unsafe product is removed from the hands of a consumer 
through a refund, the likelihood of sustaining injury and death has been totally 
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eliminated The same cannot be said of remedies such as warnings, notice and even 
training, where the possibility of injury and death while reduced, still remains 

Even if recalled ATV's were resold, a proposition which I find unlikely because of 
product liability considerations, a recall which targeted population groups at usk, 
specifically children under 16 years of age, would significantly reduce the toll of 
ATV injuries. In this regard, information developed by the Commission staff indi- 
cates that even if recalled three-wheeled ATV's were resold, but only to drivers 16 
years or older, injuries would decrease Thus if all three-wheeled ATV's used by 
children under 16 were repurchased and resold to drivers 16 and over, and estimat- 
ed 16,100 emergency room treated injuries would be prevented 

This information further indicates that if recalled three-wheeled ATV's were not 
resold, a scenario I find more probable again because of liability considerations, the 
injury rate would decrease dramatically. For example, the Commission staff believes 
that 33,900 emergency room treated injuries (or 4 5 injuries per 100 ATV's) could be 
totally eliminated if all three-wheelers used by children under 16 and 30 percent of 
three-wheelers used by drivers 16 or older were repurcnased, not resold, and re- 
placed by four-wheeled ATV's. Also for this injury reduction to occur, 30 percent of 
the four-wheeled ATV's used by children under 16 years would be repurchased and 
resold to drivers 16 years * older. 

It should be noted that the injury reduction figures I have just cited apply only to 
hospital emergency room treated injuries. These figures do not include the number 
of deaths that could be prevented through a refund remedy if the ATV's used by 
children under 16 we/i3 not replaced or the number of medically attended injuries 
treated outside of hospital emergency rooms that could be prevented 

In the face of concrete, quantifiable injury reduction figures such as these, I find 
it amazing that the Commission has turned its back on a refund remedy and instead 
has endorsed an agreement limited to notice, warning and training, remedies whose 
effectiveness in reducing injuries and deaths is debatable This position is even more 
untenable when it is remembered that the population at greatest risk, and that suf- 
fers almost half of the injuries and deaths, are children 

I do not mean to minimize the importance of the notice, warning and training 
remedies that are contained in the Final Decree Obviously, any and all measures 
that will result in fully informing consumers of the hazards presented by ATV's 
should be taken. Moreover, while I still have reservations about those provisions, I 
do believe the notice, warning and training requirements in the Final Decree are 
significantly better than those contained in the Preliminary Decree. These provi- 
sions present a more comprehensive, and hopefully effective warning program. Al- 
though these measures should and crnld have been voluntarily implemented by the 
ATV industry years ago, I believe tht intense scrutiny given to the terms of the 
Preliminary Decree has resulted in an improved final product In this regard, I am 
also pleased that the consumer verification form has been eliminated from the Final 
Decree, apparently in response to the strong concerns voiced by its critics 

In sum, a limited extent the decree generally appears to be a positive first step 
Unfortunately, it simply does not go far enough. In my view, the next step must be 
taken by Congross Legislation requiring a refund remedy for three-wheeled ATV's 
and for adult-sized ATV's purchased for use by children under 16 years of age 
should be immediately enacted by Congress Only then can we be confident that we 
have taken all necessary measures to protect the American consumer 

Mr. Florio. Let me thank the Commissioners for their presenta- 
tion. Just to get the lineup straight, it is my understanding that 
two of the Commissioner's are generally supportive of the legisla- 
tion that we are talking about now as a supplement to the existing 
Consent Decree. 

Let me just go down the line. I thought, Commissioner Graham, 
you were fairlj 

Ms. Graham. Mr. Chairman, I do support the legislation. Howev- 
er, I feel that it would be good to include adult-sized ATV's that 
were purchased for children under 16. 

Ms. Dawson. To the extent that it tracks with my earlier state- 
ments, obviously my position is that refunds are necessary. 

Mr. '^canlon. I would oppose the refund, Mr. Chairman, because 
I don't think a defect has been proven. We havf studied this issue 
now * 3 years, and we have the engineers hei who can address 
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that more adequately than I. But for that reason, I would oppose 
the reund. 

I think the performance standard element is terrific. I think Con- 
gressman Barton has included everything that we certainly would 
include in that. However, I would like to see if this Consent Decree 
is going to work an^ give the benefit of th ; 3 time to the industry to 
see if they will perform. 

The Consent Decree states that they will negotiate within 4 
months, a performance standard. This would be the easiest way, 
nd less costly way I think to obtain that standard. If that hap- 
pens, then we will not need that part of the legislation. 

Mr. Florio. Mr. Chairman, what have you imposed for your own 
standard, how do we determine what working is? I mean, are we 
talking about 

Mr. Ov. vnlon. This Consent Decree \ 1 overseen by a Federal 
judge. If we don't have what we wart the timeframe that 

they want 

Mr. Florio. What is it that we want in terms of a determination 
as to the adequacy of banning particularly perspective sales? 

Mr. 3canlon. It's almost identical to Mr. Biarton's bill, and we 
have submitted it to the industry already. 

Mr. Florio. I "eject part of what you have offered as the ration- 
ale for opposing the legislation, that somehow it will send a signal 
to others in the industry that they should not enter into negotia- 
tions because Congress may ve v well supersede *he agreements by 
virtue of legislation. 

I think, in t 1 is whole experience, we are sen l*ng a much better 
message to industry. It is that i^ fact what h?^ occurred in this 
ATV experience is totally unacc* table from this point forward. 
The idea, and this Commission was unfortunately part of it, of just 
waiting and waiting and waiting for voluntary standards to come 
forward, having the voluntary i ta^dards come forward and ulti- 
mately vhe Commission declaring them — at least by a majority re- 
garding those voluntary standards— as being wo^fiilly inadequate, 
is an ineffective process. 

Having the Commission again in a split manner, make speciuc 
suggestions as * ction to be *aken; having the Commission not 
enact those relations but shifting it to another ve* ;ental 
agency could take a prolonged period of time to evaluate whether 
anything was going to be done. 

I think those are the course of events thai we want to disabuse 
people of, the idea that that is an acceptable course of events. So I 
think the Congress taking the role that some would like it to take, 
is going to send a muc^ ^.ore forceful message to industry, and 
that no one should ac t w t,he fact that if tb~ Congress acts in the 
way that Mr. Barton chooses us to act, that that is going to send 
the wrong message in this case. It is going to send the right mes- 
sage to industry. 

Let me yield to the gentleman from Texas at this point. 

Mr. Barton. Thank you, Mr. Chairman. I have got so many ques- 
tions that if I literally ask every one, we would be here until 5 p.m. 

Mr. Florio. Mr. Barton, let me make this suggestion. What we 
are going to do— and I trust that ths Commission will have no diffi- 
culty— in the event that any of the members sees fit to either 
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through the Chair or directly submit questions in writing, the Com- 
r ission, I trust, will respond to them as expeditiously as possible. 

Mr. Scanlon. We would be delighted to do so. 

Mr. Florio. I think all the members may take that into account. 

Mr. Barton. I think this is a very important panel, because they 
are the Commissioners, they are the people that have been working 
on this issue with thoir staff. They should be the experts and I am 
going on the assumption that they are the experts. Some disagree 
with that assumption, but I, as a basis point, am going to do that. 

My first question is, how many of you Commissioners have ever 
attempted to ride a three-wheel ATV. Raise your hand. 

[A show of hands.] 

Mr. Barton. All right. I am told what happened the first time 
you rode one, Mr. Scan Ion. 

Mr. Scanlon. Tell me what happened to me. I am not aware of 
any incident. 

Mr. Barton. I have been told that the first time you attempted 
to ride one that you had an accident of some sort and got off it and 
said you would never get on one again. 

Mr. Scanlon. No, that's not true at all. 

Mr. Barton. You have never had any kind of 

Mr. Scanlon. No accident whatsoever. I don't know who told you 
that. I tried an ATV in 1985, I believe, with our engineers at our 
lab in Gaithersburg, Maryland. I had no accident or near-accident. 

I must say that I did find it difficult to use and, from that first 
riding experience, I knew that training was imperative. So I was 
not surprised when the Con mission collected extensive data that 
showed the 13 to 1 ratio of hose persons who were injured within 
the first month of operating; those wlr had training were outnum- 
bered by those who did not. 

That's one of the things that 1 am most delighted with in this 
Consent Decree, that this training will be provided to every new 
purcnaser and his or her family. In fact, purchasers going back 12 
months. 

Mr. Barton. Your first experience, while it did not end in an ac- 
cident, at least even as watered down as you have just reported it, 
it scared you a little bit; is that safe to say? 

Mr. Scanlon. I wasn't scared, no. It was an unusual experience, 
x am not a m ^ /cycle rider, so it was. 

Mr. Barton. You had an unusual experience, unusual but pleas- 
ant. We will let that be part of it. 

Would Ms. Dawson or Ms. Graham like to comment on you? first 
experience on a three-wheeler? 

Ms. Dawson. My first experience on a three-v^- ler, was the 
same day that the Chairman rode his. Again, I would have to say it 
was unusual, unique, and Fma very cautious person so I didn't try 
to do too many things with it. 

However, I subsequently did take the course that was offered by 
the SV1A. I spent almost all day with the vehicle and with the in- 
structor. This was a three-wheeler. Subsequent to that, I have also 
had til opportunity to r^e on the dunes at Pismo Beach, California 
under the supervi A on of experienced trainers. 

I will have to tell you that sometimes I was a little scared. 
Again, I am a very cautious person so I didn't U Ve any chances. 
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But while I was there on the dunes, I did see people taking chances 
and having accidents. 

Fortunately none of them wei » serious injuries, but it was some- 
thing you could ee happening all around you. Subsequent to that, 
I have gone baCK to our lab and have ridden most of the vehicles 
that we have out there, both three and four-wheelers. 

Mr. Barton. Ms. Graham. 

Ms. Graham. Congressman Barton, I have ridden both three- 
wheelers and four-wheelers. I took the course and the more I got to 
know about ATV's, the less I wanted to ride them. I was watched 
like a hawk by the Commission staff as I wa f taking the training 
course, and at one point they prevented me from breaking my leg 
when I went up a hill and immediately put my foot on the ground 
in order to stop t!ie machine and the machine started coming after 
my leg. 

Mr. Barton. The next question is. who is the expert on this 
chart? 

Mr. Marchica. I wilJ explain whatever you need to have ex- 
plained. 

Mr. Barton. Again, it is an assumption, but I am assuming that 
this is a chart to show that ATV's are becoming more safe to oper- 
ate and in some sense by looking at that chart we should feel satis- 
fied that a lot is being done in the safety area; is that the purpose 
of that chart? 

Mr. Marchica. No, sir, not at all. The purpose of that chart was 
*he result of a question posed to us by Congressman Barnard for a 
rearing he held in January, where he wanted to know what was 
going on. 

We asked the staff to look at the data and tell us what was hap- 
pening. By no means does this show that the Agency is satisfied 
with the level of injuries. 

Mr. Barton. Well, I am happy to know that. It is the first time 
that I have seen it to my knowledge. I may have seen a draft of it. 
I look at that and I see an injury rate of 2 percent which is extraor- 
dinarily high. I wouldn't get on an airplane to Texas if the accident 
rate was 2 percent. 

I see just by simple multiplication, the number of accidents per 
year will he in the neighborhood of 60,000 in the year 19C2. If that 
chart which you just said is not, but if it were purported to show 
an increase in safety it would be a joke. 

If ii is sii m y to show the f cts as you think that they are going 
to be, then I will accept it as a valid document. 

Mr. Marchk a. That is correct. That is what it was intended to 
show. What it also shows is thai you are seeing a population of 
three-wheelers that are being taken out of use; there are more 
four-wheelers in use; and there are fewer sales of all ten .n vehi- 
cles. 

In addition, you are seeing a population of ATV users f nat are 
much more experienced. That is the key variable?, we believe, the 
experience variable. 

Mr. Barton. I would Mke to address this question to Commission- 
ers Dawson and Graham. I am told that there are some internal 
documents in your Agency that show that a refund provision could 
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b#» cor I effective. Would either of you Commissioner? care to com- 
ment on that? 

Ms. Dawson. There were some documents provided inter illy, 
which I really haven't had an opportunity to study that carefully. 
They are quite complex ir their execution. Maybe Commissioner 
Graham could speak to that more intelligently than I, because I 
haven't had an opportunity to study them that closely. 

Ms. Graham. Congressman, the staff provided last week, rome 
scenarios for refunds. Two of them did cor out as a major benefit. 
One was if all ATV's used by children ul *er 16 years of age were 
returned and are resold for use by people over the age of 16, that 
benefit would be $181 million. 

The second is if all three-wheelers driven by children under 16 
are returned and 30 percent of the remaining three and four-wheel- 
ers were ieturned, tha* the net benefit would be $89 million. 

Deaths were not factored into that, and I 'vould suspect that if 
they were, all of the five scenarios might come out cost beneficial. 

Mr. Barton. Mr. Chairman. I would like to officially request for 
the record, any of the internal documents that the CPSC has pre- 
pared dealing with the cost effectiveness of the various refund pro- 
posals. 

I think that would be very helpful to the committee if not at the 
subcommittee *evel, the full committee level. 

Mr. Florio. We will work with the members to frame an appro- 
priate request and submit the request. 

[Testimony resumes on p. 70.] 

[The information follows:] 
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Frcm: 



Subject : 



The Economic Impact of Several ATV Recall Options 



We have been asked to provide an assessment of several 
possible ATV recall options. Since there are an unlimited 
variety of conceivable options, we die examining five scenarios 
which may illustrate the range of possible impacts. Injury 
reduction estimates used to calculate benefits were provided by 
the Directorate for Epidemiology. 

Crucial to the assessments are the estimates of the numbers 
of ATVs likely to be returned. In two of the scenarios we assume 
that 30 percent of ATVs will be returned. This is probably an 
upper bound of the number of ATVs that would be returned, and one 
that is probably not attainable absent some inducement such as a 
premium. In addition, we also examine several scenarios in which 
either all three-wheelers used ^y children, or all ATVs used by 
children, are returned during a recall. These latter scenarios 
are probably unrealistic because it is unlikely that all ATVs 
driven by any class of drivers would be returned. However, ^he 
results of these scenarios represent what might be co ~»idere_ by 
scne an ideal outcome of a recall effort. Also imp^ ant in the 
assessments is the assumption that the number of dec s will net 
be affected by any redistribution of ATVs caused by the recall. 

Finally, we should mention that the magnitudes of the cc ts 
and r -?fits of the scenarios discussed below depend on the 
propoL^.ons of ATVs returned under 1 recall. Consequently, if we 
have overestimated the number of ATVs that would be returned, the 
estim^ed costs and benefits will probaDly also be overestimated, 
but not disproportionately. 



Scenario A. Recall with resale; 30 percent of eligible ATVs 



For the first scenario we assume that the recall applies to 
all three- wheeled ATVs, tour-wheeled ATVs driven by children less 
than 16, and that the ATVs can bp resold We further assume that 
30 percent of the eligible ATVs will be returned for a refund. 
Under t_^°se assumptions, about 520 , 000 ATVs would be returned; 
390,000 three-wheeiers and 130,000 four-wheelers. 



Returned . 
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The Directorate for Epidemiology estimated that the number 
of emergency room treated injuries would increase by about 3,500, 
relative to the status ^uo under this scenario. There would 
probably also be another 5,250 medically attended injuries. 
Thus, there do not appear to be any net benefits: according to 
the Injury Cost Model, injury costs might increase by about 
$43,750,000. There may, however, be a change in the age 
distribution of th r ^e injured* Even though total injuries may 
increase, fewer injuries would involve chilaren. 

The costs under this scenario would be considerable. Since 
the ATVs returned will be resold, the manor costs are 
transactions costs. These are the costs to manufacturers or 
their representatives (dealers for the most part) of having to 
buy back the ATV, completing any paperwork necessary for the 
recall, and then actually selling the ATV. Moreover, these are 
real costs to society in the sense that these resources would not 
be available for other alternative uses. (Since the dealers 
might have tc pay, on average, about $750 dollars for each 
returned ATV under che recall scenarios, they are unlikely to 
junk an ATV that can be resold.) We do not know precisely what 
these transaction costs will be, but $75 per ATV may be a 
reasonable estimate. At $75 per ATV, the costs coulc 1 amount to 
about $39 million . 

This scenario thus results in large costs associated with 
an ir erease in injuries and injury costs. 



Here we assume that jll three-wheeled ATVs driven by 
children under 16 are returned, as well as 30 percent of other 
three-wheelers and 30 percent of the four-wheeled ATVs driven by 
children. Although it is unlikely that all three-wheeled ATVs 
driven by children would be returned, the results of this 
scenario represent what some would characterize as close to an 
ideal outcome of a recall effort. 

This scene o would lead to the return of about 750,000 
ATVs which can ee resold to the public. The scenario is similar 
to A, except that we assume all three-wheeled ATVs used by 
children are returned, rather than 30 percent. 

The Directorate for Epidemiology estimated that this 
scenario might lead to a red etion of about 11,400 emergency room 
treated injuries relative to the status quo. The benefits of 
this injury reduction, in terms of reducted injury costs, would 
amount to about $58,000,000. In addition, about 25,050 otner 
medically attended injuries, treated outside of hospital 
emergency rooms, might be prevented, reducing injury costs by 



Scenario B 



Recall with resale; all three-wheelers driven by 
children undrr 16 are returned, and 30 percent of 
remaining eligible three and four-wheeled ATVs are 
returned. 
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anothei $87,000,000. Total benefits will,, therefore, be about 
$145,000,000. Injuries are lower in scenario B than in scenario 
A because .nore of the ATVs used by children are returned and 
transferred to older drivers. 

Since the ATVs can be resold, the primary costs of the 
scenario would be tne transaction coses. At $75 per vehicle, the 
costs of the refund would amount to about $56, 250, 000. 
Consequently, in this scenario the benefits are abouL $89 million 
more *.han the costs. 



Scsnano C: Recall with no resale of tbree-vheeleis; 30 percent 
return. 

In scenario C we assume that the recall applies to all 
three-wheeled ATV>, and four-wheeled ATVs used by children lesj 
than 16. We als_> assume that 30 percent of the ATVs will be 
returned, and that three-wheeled ATVs returned cannot be r-soJd. 
This scenario is identical to A, except that the three-wheelers 
returned cannot be sold back to the public. About 520,000 ATVs 
would be returned under this scenario; 390,000 with three -wheels 
f lat would be taken out of use and replaced by four-wheelers. 

Epidemiology har estimated thet scenario C would reduce 
emergency roo*i treated injuries by about 12, 300, relative to the 
status quo. _n addition, there might be another 18,475 other 
medically attended injuries prevented. The benefits of 
preventing these 30,750 injuries might be about $15 3,750,000. 

The costs of scenario C include the transaction costs 
associated with the recall and reselling of the esLimated 130,000 
four-wheeled ATVs returned, plus the co?ts of resiling 390,000 
three-wheeled ATVs which would have to be junked. The 
transaction costs cn the ATVs which could be rasold would be 
about $9, 750, 000. We do not know what the recall price to 
manufacturers would be, but (based on available "Blue Book" 
values) $750 may not be an unreasonable average, assuming that 
the average age of most three-wheeled ATVs returned would be 
about three or four years. Transaction costs associated with 
recalling ATVs that would be junked might add another $50 per A TV 
to the costs, for a total of about $800 per ATV returned. (If the 
ATVs have a positive scrap value the cost associated with taking 
them oi-t of use would be reduced by that jrap value.) At $800 
per ATV, the costs of recalling three-wheelers without resale, 
may be about $312,000,000. Thus the total costs of the recall 
might be about $321,750,000, as compared to benefits of about 
$153,750,000, for a net cost to society of about $158 million. 
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Scenario D: Recall with no resale of three-wheelers? all three- 
wheelers driven by children will b returned, as 
well as 30 percent of the remaining three-wheelers 
and 30 percent of the four-wheelers driven by 
children. 

In scenario D we assume that all threo-wheeled ATVs driven 
by children under 16 are returned, as well as 30 percent of other 
three-wheelers and 30 percent of four-wheeled ATVs driven by 
children. Scenario D is B , without the resale of three-wheeled 
ATVs returned. Under these assumptions, about 750,000 ATVs would 
be returned, of which about 620,000 would have three wheels and 
130,000 would have four wheels. 

Epidemiology has estimated that emergency room treated 
mi *ies would be reduced by about 33,900 under this scenario. 
In addition, there might be another 50,850 medically attended 
injuries treated outside of hospital emergency rooms that might 
be prevented. m he benefits of preventing these injuries ma^ 
amount to about $423,750,000. 

The costs cf D include the transaction costs associated 
with reselling the estimated 130,000 f our-wneelers a.id the 
capital loss associated with taking the 620,000 three-wheelers 
out of use. The transaction costs would amount to about 
$9,750,000 and the costs of eliminating three-wheelers might 
amount to about $496,000,000. Thus, we may compare the benefits 
of about $423,^50,000 to costs of about $505,7 50,000, for a net 
loss to society of about $80 million. 



Scenario E: Recall with rp3ale? all ATVs used by children less 
than 16 are returned and resold for use by those 
over 16- 

In scenario E we assume that ATVs used by children less 
than 16 are returned under the recall. The ATVs can be resold, 
but not for use bv children under 16. Althcugn thn scenario is 
unlikely, the outcome illustrates the extent to which young 
people sustain ATV injuries. 

In this scenario, about 765 , 000 ATVs are returned. The 
transaction coses would therefore amount to about $57,375,000. 

Epidemiology estimates a net reduction of about 19,100 
emergency room treated injuries as a result of the recall. In 
addition, another 28,650 other medically attended injuries may 
be prevented because of the recall effort. The benefits of the 
reduced injuries would amount to about $238,750,000.- Thus, 
benefits of $238,750,000 compared to costs of about $57,375,000 
resu?t in a net benefit to society of about $181 million. 




58 



Although the outer— e described by this scenario is 
unlikely, it focufos on the magnitude of the hazard faced bv 
children. 1 

Conclusions 

A table summarizing the cost and benefit comparisons is 
shown on the next page. Only in scenarios B and E are the 
estimated benefits greater than the costs of the recall. Both of 
these outcomes are probably unrealistic in the sense that they 
ast Tie all ATVs driven by a single class of drivers would be 
returned. In B it is assumed that all three-wheelers used by 
children under 16 are returned, and in E it is assumed that all 
ATVs used by children are returned. However, these scenarios do 
show that a recall of ATVs that successfully targeted children 
could have a favorable economic impact. 

Results are influenced by assumptions about the aqe 
distribution of users of ATVs after a recall, by estimates of 
what proportion of used ATV bu\ers may be inexperienced, and by 
•stimates of the cos.s of the recall effort. If, for example, 
cewer children would ride ATVs after a recall effort, or buyers 
of used ATVs tend to be more experienced than we assume, the 
benefits would be greater. I r . , on the other hand, more children 
would ride the resold ATVs, jr if buyers of used ATVs tend to be 
less experienced than assumed, then the benefits would be less 
Similarly, estimates of the costs of the recall efforts affect 
the comparisons of costs and benefits. 
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Surrjrar^ of Cost- Benefit Results 1 



bcenar ic 



Total Costs 



Total Benefits 



Net Benefits 
(Costs) 



5 39,000,000 
56,250,000 
321,750,000 
505,750,000 
57, 375,000 



$-43 750,000 
145,000,000 
153,750,000 
423,750,000 
238. 750, J10 



($82,750,000) 
$88,750,000 
($168,000,000) 
($82,000,000) 

$181,375,000 



1 . Scenar 10 recap : 

A. Recall witn resale; 30 percent of all 3-wheeled vehicles 
and 30 percent of 4-wheeled ATVs used by those under 15 
returned . 

B. Recall with resale; a^l S^heeJed vehicles driven by those 
under 16, 30 percent f remaining 3-wheeled vehicles, ar.d 
30 percent of 4-wheeled vehicles driven by children under 
16 returned. 

C. Recall with no resale of 3-wheelers~ but resale of 
wheelers; same return as A. 

0. Recall with nc resale cf 3-wneelers, but resale cf 4- 
uheelers; same return cxi B. 

E. Recall with resale; all vehicles used by children under 16 
returned, and resold for use oy those over 16. 



Scurce: Directorate for Economic Analysis, 1988. 
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»-TED STATES GOVERNMENT 
MEMORANDUM 



U.S. CONSUMER PRODUCT 
SAFETY COMMISSION 
WASHINGTON, D . C . 2 0207 



TO 

Through 

FROM : Rae Newman 



MAR 3 



Nicholas Ma r c h ic a ,^AT^_Ta s k Force 
Dr Robert D. V e r Ka i^TT^AED^ Epidemiology 



SUBJECT; Repurchase of ATVs bv Manufacturer., 



Hill , 



n response to «* request we anticipate receiving from Capitol 
we have calculated estimated injuries foi five options 



involving repurchase of ATVs oy manufacturers. 



The assumptions and results of this evaluation are discussed 
for each of the five options in the sections following and 
summarized in the attached Table. The options evaluated the 
manufacturer repurchase of 3 combinations of three and four-wheeled 
TVs under different conditions; these included assumptions that all 
repurchased ATVs were resold either to the general public or to 
drivers 16 years or oldei, and assumptions that three-wheeled *TVs 
were not esold. >11 owners of repurchased ATVs replaced them with 
four-wheeled ATVs. 

Based on these four year projections, the highest injury 
reductions we .d occur under the following conditions: 



Not reselling three-wheeled ATVs 
manufacturers (Options C and D). 



repurchased 



by 



o Limiting resale of repurchaseu ATVs to drivers 16 years 
or older (Options B, D, and E). 

o Maximizing repurchase of three and four-wheeled ATVs used 
by drivers less than 16 years old (Option E). 

The options with the highest injury reduction per 1Q0 ATVs 

repurchased were Option D (4.5 injuries per 100 \TVs), Option E 

(2.5 injuries per 100 ATVs) and Option C (2.4 injuries per 100 
ATVs ) . 
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Tihlc 

Effect of Manufacru'er Repurchase of AlVa 
on Hoapltal Emergency Room Treared Injuries Over t 4 Year Period 
l 1988-1991) 



OPTIONS AT 7a REPURCHASED BY MANUFACTURER ATva RESOt D 



CHANCE IN ESTIMATED INJURIES (1988-1991) 



Percent 

( 301) 



Typ« 

3- Wheelad 

4- Wheeled. 
Driven <: 16 ( 30X) 

Total 



h u»bir 

39J.OOO 



12ft. 000 

5Te.ooo 



Yea (All Driven 1 
Yea (All Drivers) 



Nuaber 
4.400 



Per 100 ATVa 
Re pure to 



Per 100 ATVa 
Re purchased 



3-Whtalad, 
Driven ^16 (1001) 
Drlvari3tl6 ( 30X) 
4 Whaeled. 
Drivin g 16 ( 30X) 
Total 



^J— 627.i 



'28,000 
755.000 



3-WhMled. 



30X) 



Yea (Drlvera^l6) 



Yea (0rlvera^»lh) 



900 
11.600 



4-Wh««l«d. 

Drlvera <:16 ( 30X) 
Total 

3- WhatUd. 
Drlvara < 16 (100X) 
Drlv«ra^l6 ( 30X) 

4- Whaalad, 
Driven <rl6 ( 30.) 

Total 

3 - Wheeled. 
Driven* 16 (100Z) 

4- UheeUd. 
Driven*" 16 ( 100X ) 

total — 



12 9,000 

Via", ooo 



~y- 62 7,000 
128.000 

775,000 



426,000 
7J4.000 



Yea (All Orlvera) 



Yea (Drlvera>16) 



Yea (Drlver«^16) 
Yea (Drlvers:>t6) 



900 
33,900 



3,000 
19, 100 



0 m 7 
2 4 



0 7 



0 9 

FT 
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Option A 

Manufacturers would repurchase 30 percent of all three-wheeled ATVs 
(390,000) and 30 percent of the four-u eeled ATVs usef 4 by drivers under 
lb vears old (128, COO). The resale of the three-wheeled ATVs would 
result in an increase of 4.400 1 / injuries; the resale of the four- 
wheeled ATVs would result in a decrease of 900 injuries. The net effect 
would be an increase of 2,500 emergency room treated injuries or 0.7 
inju-ies per 100 ATVs repurchased. 

These proiections assumed that one-third of the ATVs would be 
resold to drivers with less than one vear of experience. The risk of 
ln^urv for the resale group would be lower than for the original group 
as shown in the Tible below. 



RI^K OF INJURY PER 100 ATVs IM ISE 



Four-Whpeled ATVs 



Year 


Exper le'ice 


S'atus Quo 


Resale 


Status Quo 


Resale or 


Replacement 




All 


All 




All 








Drivers 


Drive rs 


Drivers <16 


Dr ivers 


Drivers < 16 


1988 


under 1 year 


13.2 


11.8 


7.6 


3.6 


7.1 




1 year or more 


2.8 


2.4 


2.4 


1.6 


2.2 


1989 


1 year or more 


2.6 


2.2 


2.3 


1.6 


2.1 


1990 


1 year or more 




2 . 4 


2.4 


1.6 


2.2 


1991 


I year or foore 


2.6 


2 . 2 


2.2 


1.4 


2.0 



These projections also assumed that for the ATVs repurcnased in 1988, 
the percent in use would decrease eacn ,''ar as shown below: 



Three Reeled ATVs 



Four Wheeled ATVs 



1988 


100". 


1001 


1989 


83*: 


9;*: 


1990 




76: 


1991 


45Z 


59". 



V The original owner would replace the three-wheeled ATV with a 

four-wheeled ATV, the purchaser of the resold three-wheeled ATV was 
buving it instead of a four-wheeled ATV. 
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Option B 

Manufacturers would repurchase all three-wheeled ATVs used b\ 
drivers under 16 years old (338,000) and 30 percent of three-wheeled 
ATVs used by drivers 16 years or older (289,000), a total of 627,000 
ATVs. Manufacturers also would repurchase 30 percent of four-wheeled 
AT\s used by drivers under 16 ye^rs old ( 128,000). The 3-wheeled ATVs 
would be resold to drivers 16 years or older, resulting in a decrease 
of 10,700 injuries!/ and the four-wheeled ATVs would be resole to 
drivers 16 years or older, resulting in a decrease of 900 Injuries. The 
net effect would be an decrease of 11,600 emergency room treated 
injuries or 1.5 injuries per 100 ATVs i , urchased. 

These projection assumed tbat one-third of the ATVs would be resold 
to drivers with less than one year of experience. The risk, of injurv 
for the resale group would be lower than for the original owners as 
shown in the Table below 



RISK OF INJURY PER ICO ATVs IN USE 
Three-wheeled JTVs Four-wheeled ATVs 



Year 


Exper lence 


Status 


Quo 


Resale 


Z dtus Quo 




Drivers -cl6 


Drivers ^>16 


Dr ivers ^>lb 


urivers < 16 


1988 


under 1 year 


16.4 


10.5 


10.0 


7.6 




1 year cr more 


5.4 


2 0 


1.9 


2.U 


1989 


I year or more 


5.0 


1.9 


1.8 


2.3 


1990 


1 vear or more 


5.2 


: o 


1.9 


2. It 


1991 


1 year or more 


5.0 


1.9 


1.8 





1 1 2.4 

: . 2 1.3 

2.1 1.3 

l.L 1.3 

2.0 1.2 



These projecr. ">s also assumed that for t t, e ATVb repurcnased in 198?, 
the percent in ^se would decrease each ye<T as shown in Option A. 

i The oriSinal owner ^ould replace the three-wnee led ATV \.ith a 

four-wheeltd ATV, the purchaser of the refold thrrie-wneelec ATV was 
buMHfc, it instead of a four-wheeled ATV. 
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0 > t t ( 

M iiiiif icttf'*" i viu'o rc?j \ir t 'i.iic "*0 pcrce-t ct ill ihrve-.neeled ATVs 
lVi^ 1 \>^C AT\. -.1 and wnilc* not resell tl ea. Th l lli«r > waula replace 
chtn witi f r»ir-*nei. io J AT', j . ILir jf acturers ill 1 ;.- .uuld repurchase 3C 
pcrc< i r ct fc r wlie»*lt»d AT' & u«>oJ h\ 'ri e-b hss t h .n 16 years oM 
U2 c -TCn \TV«- ) aPd would rosel 1 t li ->-'. Tho c f fci.t of the replacement ot 
t>.L :h-co-wf, tried VTVs b- tht »* ^a-uhop led AT' & jcuL be an L 1 , hOO 
re iuc t * in in tne m^tries. T v c resile of the r> ,r-*he* lea ATV would 
t ult n a reductinr if COC i ruti^. T u e -et eft-Ct would he a 
r. , urtif"' of 12, W 1 i'?er^Lri> tool trfTPd iijur-i c r 2 * injuries per 
100 ~""\s repMrc 1, J * d. 

r ho'c prelections j^ired that <- , ne-t.ru r d o: four-.. \cs led ATVs 

wild hf» re c, Ia tc dri^f with Wis thir ->•- _ \»-ir jf o^prr it ace . The 
r.--. or , 1 " r f t t l > - T \ rf It i' . r old ■■■i 1 d n 1 uer than for 
o»», ,^ »r I. «s -j- ^^..^ i i tht *,Mt Mo», 



t our-whec -od nT > - 



\ear •.x^trie-iu * s^t us Quo Status r -o Resile or iepl-tc^eat 

h bri or^ Drivers ^ 1 1 Criv<'~rs Or ivcrs < 1*3 

l^h8 unle- 1 \ear . " b 3.6 7.1 

1 '.ar :r i"jrt Co i.t ».? 

l"P f ' I \- ,r i,r ^orr 2,*3 **. 3 i .6 2 1 



\ ar or amri 1 



pri titians a.'.o a-^rnl * i.it . *i AT\ - t r^ia-cJ A n l'o. u , 
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Option *} 

Manufacture'-': would rrpurch.i^r a 1 ! thr^e-w^-ee led AT\s used bv 
driver* un^er Ih vears >u me (. 33? , t i<0 ^ and 30 percent of three-wheeled 
ATVs u<;ed bv rfn\tr<, lb vear<- or older (289,000) a total of 627,000 
ATVs bur wcu 1 d not reSe 11 thea. The three-wheeled AT\s wculd be 
replaced bv four-wheeled AT\t>, resulting in a reduction of 33,000 
injuries. Manufacturers would repurr .ase 30 percent of four-wheeled 
ATV- usee 1 b< drivers under !6 vears (.128,000) and resell them to drivers 
16 vears nr older. Thih action would result in a decrease of 900 
l'lj-ir xhe net effect would be a reduction of 33,900 encrgencv room 
treated injuries or 4.5 injuries per 100 fil\t repurchased. 

These nre'ertions assuxed that one-third of the four-wheeled ATVs 
were resclc tn dri\et3 with loss th-jn ore \ear of e\perienee. T ,e ri&k 
of injury *or the ATVs replaced or refold would be lower nan for the 
original Lr.m^s as .hovn in che Table bp 1 w. 



rtlSK OF I \ mill PER 100 ATVs IN USE 



Year Fxperir-nce 



Three-wheeled ATV 

Status Quo 
Driverb < lb Drivers ^16 



1983 unrer 1 year 

i \e*»r or nore 



16.4 
5.4 



10 5 
2.0 



F-^ur -wheeled ATVs 



Status ljuo Resale 



Drivers < 16 Dr ,ers < 16 



Replacement 



'.6 
2.-+ 



7. 



Ltriyers £ lb 
2.4 
1.3 



19S Q 1 \e lr or more 
19 r 1 veir or more 
\oqy i year or more 



1.9 
2.0 
1.9 



2.3 
2.4 



2.1 
2.2 

2.0 



1.3 

1.3 
1.2 



Th-sp projection also assumes that for the ATVs repurchased in 1988, 
the percent in u^e would decrease each 1 ear ab shown in Option A. 
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Option E 

Manufaccu.-s ould repurchase all t'lree-v-iweU^ AT\s used bv 
drivers under 16 vears (338,000, and -ould resell tUo to >rr er, 16 
years or older .1/ This actior. would result in a decrease •£ 16.XU0 
injuries. Manufacturers alsn ucuid repurchase all cur-.neel^ A.\» 
used by drivers under 16 years (426,0001 ™d uould resell the* wo 
drivers J6 vears or older. This actio" would result in a decrease of 
3 000 injuries. The net effect would be a reduction of ll.lbO emergency 
roon injuries or 2.S injuries per 100 ATVs repurchased. 

The projections .ere oa ed on f ? risk is^-.pt -an* aesenbed in 
Option 3. 



lace tlit chrce-vnceled A*I\ 
cr 

ATV was buvmg it ins teal ot "> tour-wm 



1' The original owi>e woild r?r 
witn a four-wheeled ATV , the ? rchaser of t> r.s^ld tniee-vh-ele 
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UNITEO 8 t'ATES GOVERNMENT 

Memorandum 



US CON9UMEM PRODUCT 
SAf-ETY COMMISSION 
WASHINGTON O C 2Q2C7 



r tih<[^a. Wane T rr Ha A " £C \ / 

^ M C^rit^ t . b.ntn, LCTA S» ' 

bUPJ 4 v n "."rlicaticns of Iu.pl. i_nti\g t'e Refu; i 

Ptcv.s o >s zt the ATV User Safety and Ljuity A^f 



.jh r» hi v'u r > J 4 , , Jcti , ^epresen*- jr „ ve trar t . n Gt I e * j . 
' nt i -.i^eJ ne "ATv User Safety dna equ . ; \cz . " It ena«~-ed, 
rru Ac. call 3 for tie CPSC to promulgate a ruie that piei t.D'.^ 
t^e proc^uiej tor returning 3-wneeled ATVs tc. the r/urp'ses of 
L'tjini. j a ret una and procedures Lor ce term m mg tht amc^nt Co 
be iet jr Jeo. Manu f <ct r e r s Wv.uld be pruhib'ted fr^m resell in q 
tht j-whee tc ATVs {oanntd ur.ee: Sect. on b ~z the Ci'SA). II 
piaP i!„ctiire: s do i»ci provide refunds accoruino • o tre p:c i ens 
estate i:ied by tne CPSC, t^e\ wcuic be ^ns cere* 1 'to bt 1,1 
sr*o.aiiw.*. ci Section 19(a)(5) of * he CPSA This nen.crandum 
presents a discussion of issues relating to tne implementation ot 
the refund provisions of tne Act {including notifying owhers of 
A^Vs that they are entitled to refunds), ana of the provisions 
piorsibmng resale of ATVs that are returned. This discussion 
rttlectb prel 1 unary staff consideration of the issjes irvclved, 
^' tfl particular reliance on estimates prepared t>> the Direct crate 
frr ' .eld CperatiOt.^ for resources needed "o imple^.e it tr.e -efunc 
: r " v . > r t j 

onde: t^t. £ct, the dJt h j:ized dealers prcbably /ould be 
ic-iJ'mtL'd at. tne agents of the n anuf ac Lurers ror t :e purprtes of 
ietu;n f or ret ;nd; tnere a^e ab:uc j,00c dealt is Imp! emen t at i ^n 

w",uld tie clcei/ related tc t e rragnituae of tne compliance 
^r.r.CatiT errort, includiiic tne percentage ;: dealers t ,at 
...-I _>e a* >-c»: to ccmp-iarce onecks, ard tre ^tent to which 
cast -.mets dealers are contacted a., an fitment ir the 

L-mr/ j:" 1 '. vtnf iCdt.:r p.ogr^rr 

'"pie^ertatijp ccstc \ ,u„c a is., be oepenoent or the ex'ent 
r \:o> CPlC resources are required to r espond to inmjiries anc 
tc •J r ' , 1 ' rate nspj'es (such as concerning f"e amount of refsnc tz 
..n.uf consumers are en^it.ed). Tc i h e extent pr act i jat ' e , 
arbitration cf disputes wojia handled by States hewevt:, the 
irvc.vement or CPS»C staff will n e unavoidable. The livelihood of 
d sputes abjjt the amount -f refund could be minimized by 
L'btJDl 1 oti*ng a f -mi. Jo tor determining the anount of refund that 
o^^i, net alio*' subjeciiVc judgments tc enter lno cr~ 
transaction We ray al^o expect greater ccnpl »arce ( vur 
ttjiit.i.g ttduCticia In j mpi etiiei 1 1. a 1 1 on col.) it pr^. laioti^ at 
do. pied to reJdCe the ec .ncmu burden on the dee ers wh _ are 
a.^ncrized to receive • r t retired ATVs :o,g. ( b' ji : nq :-.ners a 
cc {_ / ot a v^ucner, a no ha-^no rttj.nd t-heiKS Sent from tne 



ERIC 



68 



manufart irer; making sure dealers do net bear the transactions 
c ">sts of the ret u. n j . 

As additional background icr the discjssicn, tre fallowing 
circumstances pay be likely under the Act: 

Perhaps 301 to 50* ct 3-wheeIed ATVs in use would be 
returned to the dealers for refund; tms */ou.d total 
390,000 to 650,000 vehicles. 

Osiers would be offered a limited period diT.ng which they 
may accept the refund offered under the Act ^perhaps 30 to 
90 days ) . 

I c 30°t tc 50o of vehicles are let^rnec, the average rurber 
returned to authorized dealers may be 8C to 130 curing the 
time period thai, refunds arc offered. 

The amount ot r*f and will be determined by a fcrnula tc be 
dev Icl - that will be based on the trade-in or resale 
va ue of the venicle. The information for determining the 
refund value will be oased on published information ("Blue 
Hook") and the formula for determining tne returd due will 
be provided to the vehicle owner by the authorized aeale. 
(or "th * CPSC) , 

Some action cn the part c£ the manufacturer or its aaents 
tc make certain tna. the ATvl. can not be resold will need 
to be taken; and confirming evidence th-t tr.e action was 
taken should be proceed. 

Ross Koeser of me Directorate for r:?lc Cpera' ±ons nas 
provided preliminary estimates of Field resources necessary to 
implement the Act. i'.u^re: have oeen r.ie ^ U^ecs cn different 
assun.Dt.cns about tne percentage cf dealers tru/ are s..D]ect to 
compliance checks. The .cv-nediun resource esr. rates are ba^ec 
on the assamptior tha- 10 oercent_of dealers ore ^ub^-c.eu -o 
checks. These Cdlcuidtn.^ ■ ~> fellows 



CPSC Inspection 

of distributers b >: - s t r A bu tor s X lb r.^jr. 



States inspect Deaier^ 
Statt : c~r.» .^t crnsuner - 



HiO dealer;. < $100 - C 3^,00 0 



c^i ettectLvenes^ c" ecK \ : 2,«h'0 c:n3.n»T2 v $21 - SL0,<nK 



Bat,e^ '-n 4 from each ot V" 
v > y - n t i -ca 1 1 chi» - * . 
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4. CPSC Regional Office follow-up 

to state work: 250 inspections X 10 hours = 2,500 hours 

5. Regional Office 

complaint follow-up: 50u complaints X 5 hours - 2,500 hours 

6. Regional Office guidance 

to consumers and dealers: 8,000 inquiries = 2,000 hours 

7. CPSC Travel Costs: 755 visits X 75 miles X $.21 = -$11,891 

8. Regional Office and 

Field Operations Management: 4 SM's - 400 hours 

9. Puolic Affairs timp: 4 SM's - 400 hours 



TOTALS: 8 FTE's, $100 ,000 in State/i.ooal Contract Funds, 
$12,000 in travel costs 



In addition to resources required by the Field, other non- 
Field Headquarters time would be required. Perhaps most of these 
resources would involve reallocation of staff to respond to 
inquiries and complaints received on the CPSC Hotline. The 
number of additional calTs generated by the refund provision of 
the Act, the period of time over which the calls may be 
receieved, and the extent to which they would be concentrated, 
can not be predicted with certainty. Headquarters time 
reallocated to the Hotline might total 1 FTE for every 10,000 
calls, but this will largely depend on how the additioi.al burden 
is concentrated. 

The low-medium estimates for Field resource needs are based 
on an assumption that 500,000 ATVs would be returned for refund. 
This seems reasonable for the purposes of resource estimation. 
Much of the total cost involved would be incurred for a wir 3 
range of return rate assumed. As noted, the estimates are based 
on subjecting about 10 percent of dealers to compliance checks; 
the magnitude of the lmplemer.'-at ion costs will be closely related 
to the percentage of dealers thar are checked. For the purposes 
of projecting Commission resources needed, the upper bound would 
involve compliance checks of x00 percent of dealers. The Field 
believes it unlikely that a] 1 of these checks would be done by 
the Siutes; it is assumed that half of the 4, £00 dealers ;ould be 
inspected by the States, requiring contract funds totaling 
$240, 000 ; if States also call four consumers from the greater 
number of dealers covered by the compliance check, thi~ would 
also require $240,000. The remaining inspections of 4,800 
dealers and interviews of 9/600 consumers would be done by Field 
staff; this would require about 19,200 staff hours. Field time 
needed to follow up work by the states, to resolve disputes, and 
to respond to consumer and dealer inquiries may total 11,380 
hours. Travel costs may total $61/200. Time required for Field 
management and public affairs may total 2,900 hours. ?he total 
Field resources needed for a program of this magnitude may be 
32.5 FTEs, $480, 000 in S^ate and Local Contract Fund , and 
$61,200 in travtl costs. Other CPSC headquarters resources as 
discussed above, would also be required, although these would be 
minor in relatioi to Fielr ^escurcei 
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Mr. Barton. I want to ask a question to our engineer here, Mr. 
Deppa. My bill has the provision that basically takes the standards 
that your group has been working on for a number of years and 
sets them up as kind of preliminary guideline standards. 

It gives a year for CPSC and industry to work together to fine 
tune those standards, so to speak If at that time there is no agree- 
ment, then these standards go into effect. In your opinion, in the 1 
year time period assuming the bill were to become law, do you 
think the industry would work with you and would you be able to 
reach agreement, or do you think they would not work with you 
and these standards wouH have to go into effect? 

Mr. Deppa. I guess the only fact I could draw on to answer that 
question is my past experience in working closely with the indus- 
try. I met with the industry in monthly meetings for a couple of 
years toward the development of a voluntary standard. 

It wasn't until last summer, 1987, despite repeated requests, we 
finally were able to meet with the testing and development engi- 
neers from Japan. We had two meetings with them, and I think 
those were quite fruitful meetings. There was pretty good dialogue 
finally, engineer to engineer. 

That's all. My personal opinion is that we didnt make very 
much progress in the past and I'm a little pessi ustic about the 
future. 

Mr. Barton. Because it is impossible to mak<* progress, or they 
just don't want to make progress? Of course, they are going to have 
some witnesses later today, so I will give them an opportunity to 
answer that. 

Mr. Deppa. Until we met with the Japanese engineers, I felt that 
we were being stonewalled. Progress just simply was not being 
made. 

We had the two meetings in June and July with the Japanese 
engineers. A lot of ground got covered in the first meeting. The 
second meeting even more, they had gone home and done a great 
deal of testing and came back to us. They shared that data with us 
verbally, but not in written form, so I don't have it. 

I think progress could be made; I am just pessimistic that s.nce it 
hasn't been m the past that it would be in the future. 

Mr Barton. One fina* question. I know that it is early and we 
are just getting into this*, bu f assuming that the standards as they 
are in my bill become the standards, would you care to make a 
comment on how costly it wraild be for them to make the changes 
and modifications necessary to meet the standards, assuming that 
it is not a recall and modification but placed in the new models as 
they come out. 

Mr. Deppa. Yes, I think I can answer that. I am giving you my 
own answer, and I am not sure that our own economics people 
would necessarily agree completely with it. We have discussed that 
at great length internally. 

I feel that as a pro ctive issue, it would not be terribly costly. 
Many ol the items there are design provisions that require certain 
elements on the vehicle. Many of those things arc already met by 
most vehicles. So there would not be an increase in cost in those. 

Mr. Barton. I am a little hazy on the numbers, but my recollec- 
tion is that if we had a standard that improved safety as iittie as 8 
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percent that it would be cost effective even if it costs up to several 
hundred or perhaps even $1,000 in modifications. 

Can you provide those numbers? I have seen them and I am 
almost sure that they are part of some record that is not proprie- 
tary. 

Mr. Marchica. Mr. Barton, in 1986 the average cost of injuries 
and deaths associated with an ATV was about $3,600. If you were 
to have a standard that was about 10 percent effective, you could 
justify perhaps $360 worth of changes for an all terrain vehic ] ?. 

I think that Roy can tell you that for $360 you can do a lot. 

Mr. Barton. I have one final question, Mr. Chairman, and then I 
am going to yield back and submit the rest in writirg. I want to 
ask Mr. Scanlon, your other two Commissioners appear to be very 
supportive of a refund and you don't, and you stated that you 
don't. 

I think the chairman asked the question in a little bit different 
way of you. What would it take to convince you that we need a 
refund? You said the evidence doesn't indicate that a refund is in 
order yet. I just want t j know your thought process. 

Mr. Scani^n. We have to have proof, Mr. Barton, of a mechani- 
cal defect. We have had engineers studying this issue for 3 years 
and they say there is not a defect. If I were to vote for a refund 
under the provisions of the Consumer Product Safety Act— we are 
required under the statute, under section 15, to prove a defect. We 
haven't proven a defect. 

Mr. Barton. We haven't proven a mechanical defect. 

Mr. Scanlon. That's correct. 

Mr. Barton. That's your standard. Your own engineers, at least 
in the privacy of my office, tell me that the physics on these things 
are just all wrong; that they are inherently uns't nble and that in 
order to make a turn on one of these suckers you .iave to move one 
way while it is going tha other way and then lean back and lean 
forward and then you oross your fingers. 

That is not a me hanical defect, but that is certainly wi hin any 
reasonable definition of a defect, that is a defect in the product. In 
other words, they are designed to fail and they are not designed to 
succeed. 

Mr. Scanlon. I must respectfully disagree with you. I don't think 
there is a defect I hav^ udied this issue for SV2 years. If there were 
a defect, I would have ,ed for more '*ian a refund I would have 
banned them. 

Mr. Barton. Which we are going to do. 

Mr. Scanlon. And recalled them. It is not there anu I can't 
create it to 

Mr Barton. As long as they make them out of good plastic and 
good steel, you are willing to let these things go on forever? 

Mr. Scanlon. Not at all What I am saying is that I think, with 
the Consent Decree that was just signed on Monday, there are 
many provisions of that 150 page document that will reduce inju- 
ries significantly. 

Mr. Barton. I agree with that. I don't v/ant to belabor the point. 
I just wanted to see what your definition of a defect is. I will ask 
the rest of my questions in wnting, Mr. Chairman, and yield back 
the balance of my time. 
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Mr. Florio. The time of the gentleman has expired. The gentle- 
man from Utah. „ . _ .„ , _ 

Mr. Nielson. Mr. Scanlon, H.R. 3991, Mr. Barton s bill, declares 
three-wheel ATVs to be banned as hazardous products. Do you 
consider that appropriate in view of the Consent Decree? 

Mr. Scanlon. The Consent Decree does not allow the marketing 
of three-wheelers by a dealer 

Mr. Nielson. From this point on. 

Mr. Scanlon. From this point on. 

Mr. Nielson. But it does not ban them. This bill, owever, would 
ban them as hazardous products. Do you consider that 

Mr. Scanlon. I think the Consent Decree accomplishes the same 
thing as Mr. Barton's bill. . . 

Mr Nielson. From this point on. What about those existing? 

Mr. Scanlon. His bill also allows the resale privately of three- 
wheelers, as does the Consent Decree. 

Mr. Nielson. It does however, as I read it, declare the three- 
wheel ATVs to be banned as hazardous products wiwi no further 
sales 

M»: Scanlon. That is correct. And our Consent Decree accom- 
plishes that. 

Mr. Nielson. I wouid like to ask Commissioner Graham a ques- 
tion. You have advocated a refund from the offset; is that correct? 
Ms. Graham. Yes. 

Mr. Nielson. Do you believe a refund is justified at least partial- 
ly because the ATV manufacturers have had misleading advertis- 
ing? . . 

Ms. Graham. In part, Congressman, but not entirely. 

Mr. Nielson. Can you cite some specific examples of misleading 
advertising? 

Ms Graham. Yes. Their ads suggest that the machines could be 
used by anyone to do virtually anything, and I believe that is mis- 
leading. 

Mr. Nielson. Have you seen the advertisement for the Volks- 
wagen Jetta that I mentioned before, that 

Ms. Graham. Yes. 

Mr. Nielson. With all the weaving around the people and so on. 
Ms. Graham. Yes. 

Mr. Nieison What about that advertising 9 

Ms Graham. Congressman, I feel that there is one major and ob- 
vious difference there. 
Mr. Nelson. Should v,e ban the Volkswagen Jetta? 
Ms. Graham. I beg your pardon 0 

Mr. Nieison. Should we take a^ion against the Volkswagen 
Jetta because of that misleading adv . ising? ^ 

Ms. Graham. No, I don't believe that we should, but I think 
there is a major difference Children aren't allowed to drive cars 
and they are allowed to ride ATVs 

Mr Nielson. How do you square your opinion of ATV purchas- 
ers how to get a refund when you don't say that about Volkswagen 

Jetta? . , J . ,1 

Ms Graham. I feel the ATV"< pose an imminent hazard and thai 
the people have been misled A refund would help in reducing the 
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injuries and deaths, and it is my responsibility as a Commissioner 
of this Commission to address that issue. 

Mr. Nielson. Ms. Dawson, you agree with Ms. Graham in previ- 
ous testimony about the danger of ATV's. Yet, you sided with Com- 
missioner Scanlon to not require refund. How do you square those 
two — do I have a misperception of your previous statement? 

Ms. Dawson. I think a lot of people may have misperceptions 
about what my position is. 

Mr. Niels on. Would you clarify it, please? 

Ms. Dawson. Yes. I would love to. I did vote with Commissioner 
Gi ;ham originally on the December 1986 motion to go forward 
with the section 12 action. I don't believe that the Chairman voted 
with us, but he did indicate that he supported the section 12 action 
with the exception of a refund. 

Subsequent to that, as you aie well aware, we did refer the case 
to the Department of Justice. At that point, it was really out of the 
hands of individual Commissioners. It was up to the attorneys, our 
own general counsel and those at the Department of Justice, to 
come up with filing a complaint and ultimately negotiating the set- 
tlement. 

I have no way of knowing whether or not refunds were part of 
the negotiation. I presume that they were, that this was something 
which was discussed at that time. My dilemma, if you will, was 
whether or not to accept this negotiated settlement, which in every 
respect is very much simila/ to what Congressman Barton's bill is 
tr>ing to achieve, and would not require lengthy litigation and 
would immediately institute some safety meases, but on the 
other hand, losing the possibility of refunds. 

If I had voted against this Consent Decree, whicn Commissioner 
Graham in her judgment decided, then we would have nothing. I 
felt as a public official that I couldn't make that choice, that it was 
my responsibility to vote to accept whac we could get. I do feel that 
it is a lot 

Mr. Nielson. May I liken your vote to the votes that we have to 
make. We have a red button and a green button. We don't have a 
maybe butt^i. It appears to me that y^u have pushed the maybe 
button here. You are wanting to do something about the ATV's but 
you don't want to go all the way. 

I am just wondering, are you sort of a compromise between the 
other two Commissioner's in this particular case? 

Ms Dawson. No, I think I 

Mr. Nieli n. I am not saying that is bad. We have to compro- 
mise a lot of times. We can't do- 

Ms. Dawson. We do. 

Mr. Nielson. When we make our final vote it has to be one or 
the other. 

Ms. Dawson. May I say that maybe this issue is a classic exam- 
ple of how our system works. We are doing what we can do under 
our statutes. You people have additional legal authority that we 
don't have. Indeed, there is still the recourse of the courts 

So in their wisdom the founding fathers gave us lots of method? 
for dealing with these kinds of problems We are a part of it, you 
are part of it, the courts are part of it and individuals are part of 
it, and I believe the States are too 
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Mr. Nielson. I am having a hard time supporting this bill, H.R. 
3991 in spite of the fact that I have tremendous respect for my col- 
Se tomy right here, Mr. Barton, one of the young aggressive 
members of this subcommittee and the full committee. 

Infill have to be convinced that people have to be somehow pro- 
tected aeakist their own negligence legislatively. It seems to me 
Hke a lTof the problems with ATV's in spite of the testimony we 
have heard this morning, is a matter of either negligence or taking 

"TowTy'ouSi about that? Could you quantify how many of the 
death™ thai you have on the chart are because people used them a. 
thf wrong age and were too small to use the machines or, perhaps 
used them in dangerous and show off ways. Do you have any data? 

Ms DTwsuN. As you pointed out and as Mr. Barton pointed , out. 
we are the ones who have been studying this issue very close y for 
Tlong time. I must tell you that I was one of the ones ha was 
very skeptical in the beginning with the same deling that you 
have expressed, that we can't protect people from ^erjjhmg. 

On the other hand, the evidence is so overwhelming 
are cases where-as one of our earlier witnesses has described- 
theo^cciSs can occur when even every precaution is ; taken, 
ctarly Tere are cases where there is abuse, and T am not denying 
that. I don't think our staff denies that. . 

But on the other hand, we 'lso have to ask ourselves the ques- 
tion, would people have been willing to take taes- risks if they 
really kiew the dangers. , f 

Mr Nieuson. A comment was made this morning by one of the 
witnesses that said her mother got a letter 4 «^ 
band had been killed, as recall, giving them certain mstructions 
and certain information. j;j„>* „„„ „i V p us 

She wrote back and asked the question, 
this information to begin with. Commissioner Scan Ion, would you 
like to comment on that? I was quite moved by that test mony be- 
cause it seemed to me that the industry was not telling the whole 

St M y r a ScA^NTour years ago, the industry was not felling the 
full story. I concur with that witness wholeheartedly Today, it will 
be diSent with these Consent Decrees . that were ^signed on 
Monday. There is an extensive notice provision in both Consent Ue- 

Cr Mr. Nieuson. Let me a. k this question. Has anyone quantified 
thfse deaths as to what was the cause of the accider >t ab use of th 
machine, showing off, riding the machine too big for the ^ividua 
or just instability in the basic inherent instability that could not 

have been helped. 
Has anyone quantified these numbers.' 

Mr. Scanlon. The Commission has, Mr. Nielson. We found in 
deaths, 30 percent were attributed to alcohol use; 45 Percent d the 
deaths occurred on public r 0? ds and, as you know, AIVs aie not 
des gnerfor pavements or public roads; and, 25 percent occurren 
on paved roads Obviouslv, there is a combination of these, where 
there ^ might be alcohol use and the driver riding on a public road. 
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That will indicate or that does indicate, that there is a high 
number of consumer — there T a high number of consumer misuse 
with this product. 

Mr. Nielson. Do you have auy quantification of how many of the 
deaths are three-wheeled versus four-wheel? 

Mr Scanlon. I will provide it for the record. 

Mr. Nielson. As I have related to this subcommittee before, we 
had a State Legislator from my State who was killed on an ATV 
just a year ago This man was a farmer and he used the ATV to go 
out and move the s* nkling system. 

He was killed, eve. though he was very experienced, over terrain 
with which he was very familiar. His widow, who took his place as 
State Representative is dubious about this bill. 

My information is that she says that Merrill was the kind of 
ma/ that would not have even considered a refund. I got the im- 
pression that the father mentioned today was the outdoor type of 
man who would also probably not have done that. 

To what extent do you think this refund wouid be asei if of- 
fered? Just a pure guess, any Commissioner. 

Ms. Graham. Congressman, I can't speculate on that, but my 
concern is that many children are involved in these deaths. Their 
parents were not aware of the problems at the time that the ATV 
was purchased. So 1 think it is very important that there is some 
method for parents who have been misled to return the adult-sized 
four-wheel ATV's that they may have purchased for their children. 

Unlike Chairman Scanlon, I do believe there is a defect of all 
three-wheelers and there should be a refund. 

Mr. Nielson. What about four-wheelers? 

Ms. Graham. For those who have been purchased— 

Mr. Nielson I yield to my colleague Mr Barton. 

Mr Barton. The numbers that I have seen and the statistics 
that I have seen indicate that they estimate between one-third to 
one-half of the three-wheelers in existence today wou! J respond to 
a refund. So that would be somewhere between perhaps 500,00 — 
you can go as low as 300,000— up to 750,000. 

Mr. ScAxNLON. Mr. Barton 

Mr. De?iore. That is not the data that we have, Mr. Barton. If 
we could respectfully disagree 

Mr. Barton. I'm not saying that— that is just the numbers that I 
have seen, OK? There are a lot of numbers floating arounu 

Mr. DeFiore. We can provide detailed information for the record. 
The memorandum that the staff did for illustrative purposes, we 
took a 30 percent— we hypothesized the 30 percent return on re- 
funds an^ 'ised that to crank out numbers. 

In looking at the survey we have done of present owners of 
ATV's it appears that very few of them are interested in getting 
refunds for their vehicles, even for a fair market value. Many of 
them answered no to that question. We can provide that informa- 
tion. 

Mr. Nielson. I will continue to yield. 

Mr. Barton. If I could— I appreciate your yielding. It is almost 
immaterial in a sense. As long as it is a voluntary refund and it is 
not a recall, we are not forcing^pepple to turn their vehicles in. The 
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Conseiu Decree is going to require that there be an informed 

PU I b f h there is an informed public and we have a refund provision 
that is voluntary, if 10 percent turn them in so much the better. 
Hopefully, in my opinion, 90 percent would turn them in To get 
into a debate on whether the numbers I have sen are the right 
numbers or the wrong numbers, I was just *-ying to an„ swer ; 
We are in the general ballpark, the sa.ae order oi magnitude. 

TH mV S I^Fiore. Mr. Barton, i' I could just comment on that. The 
administrative burden for this Agency to administer Jhat refund 
we have estimated would cos', us about $2.5 million in 1989 to ad- 
minister the refund provision of the bill, or up to $2.5 million and 
possibly we can do it for less. . ,,,, . 

What one has to weigh is how much safety will we get for $2 5 
million in ATV work versus the activities which we will have to 
forego in order to do that. For example, if we were to do some work 
in the bicycle area, if we were to reduce injuries there by 1 percent, 
that would eliminate 8,000 injuries. .... . f . . 

When we turn our attention to administering this bill it it is 
passed, with the refund provision, we will be shutting down a 
number of activities which we are now planning to do which are 
safety related. The Congress could give us a supplemental, but we 
have not gotten encouraging words from our appropriations com- 

'Mr Nielson 1 have one more question, Mr. Chairman 1 would 
like to ask Commissioner Dawson who seems to be the swing 
person in this area. Commissioner Dawson, do you think this tLK 
399' is necessary or do you think that we should wait until we see 
the effect of the Consent Decree for a period of time' 

Ms Dawson. Hopefully, the Consent Decree will go into effect as 
soon as the judge approves it, which would be quite soon. 1 don t 
know how long this legislation n.ight take 

Mr. Nielson. Should there be time to see how this ban on lur- 
ther sales and increased instruction work? 

Ms. Dawson. I think that to the extent that 

Mr. Nielson. As a policy. 

Ms Dawson. To the extent that there are some identical meas- 
ures in H.R. 3991, they may not be necessary by the time they go 
through the legislative process. 
Mr Nielson I get the impression thats not a very fast track. 
Ms. Dav^on. Well, that's not good. 

Mr. Scanlon. We hope. .... 
Mr Nielson. With the high number of H.R M, we are still 
looking at H.R. 1132 numbers and things like that in some ot our 
other committees. , , , .. . , ; „_* 

Mrs Graham, I am a little, disturbed about what this counse just 
said. He said it may cost $2.5 million. How do you poss ; >1y evaluate 
$2 5 million versus the lives that could be saved if this could bt 
prevented. That seems like a very cheap price if you -;an save as 
many as Mr. Barton says we can. 

Ms. Graham I couldn't agree with you more We have been look- 
ing at this problem for several years. There have been over 9JU 
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deaths and over 330,000 reported injuries. 1 think we need to take a 
measure to stop this. 

Mr. Nielson. I have some other questions that I would like to 
submit for the record. I understand that our time is gone, and I ap- 
preciate your being here Commissioner Scanlon, would you like to 
comment on that? 

Mr. Scanlon. I was going to give you the figure, Mr. Nie^on for 
deaths on four-wheelers in 1987 It was 45 percent of a total of 172. 

Mr. Nielson. Let me ask one last question. My staff member just 
told me that I should ask this question so I will. We have all this 
power, but we still depend on our staff occasionally. 

What about State licensing or maybe a driver's license or some- 
thing of that nature? Would that cut down th° number who intend 
to keep their ATV's? 

Mr. Scanlon. Indeed. And this is something that has b a en en- 
couraged by the Commission since 1985. We wrote our first better 
to all 50 Governors of the 50 States in January, 1987, reqi jsting 
that State legislation be enacted tc include among other things, 
just that. 

Mr. Nielson. Thank you, Mr. Chairman. 

Mr. Florio. Let me just make a couple of observations. Every 
once in a while, whe'i we go through these hearings, we hear a se- 
ductively phrased cost benefit analysis and things of that sort that 
start to glaze things over. Fortunately enough, periodically some- 
one will say something dumb, like Mr. DeFiore did before, to 
heighten the awareness of the problem that we have here. 

We have an Agency that gives us all the excuses as to why we 
can't be doing things to provide for safe products. The whole thing 
about how we should not move in this direction because we have 
$2.5 million wortii of administrative costs to implement the refund, 
first of all, I don't know where you would get a number such as 
that if you require that there be a refund You don't have to set up 
an administrative bureaucratic system to do that. You put out the 
notice, the people go to get the refund. If they don't get it, they 
complain. 

You send a notice out stating what the law is What is even more 
significant, is this feeling, this need that the Agency apparently 
has, to tell us why they can't do all the things that run counter to 
common sense. The common sense component is that if you are 
going to provide opportunities for people to get the ii iminently 
hazardous machines off the road that are out the ro and you, the 
Commission, determined that they were imminenly hazardous at 
least by a vote of 2 to 1, you are going to reduce the danger. 

And then I hear people tell me about how it is mostly other peo- 
ple's problems out there. They have misused these vehicles. We 
have got to appreciate the subtly of the distinction of danger. You 
talk about bicycles versus three-wheelers, that is almost intellectu- 
ally insulting to be talking about the compaiison of bicycles with 
three-wheelers. 

If somebody said we were going to market flame throwers as toys 
and that they are going to kill 20 people a month, it would not be 
something that would be easily understood. You will use them dan- 
gerously, we bought them and the kids didn't know how to go 
about using them. People are drinking and using their flame 
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thrower. Obviously, that is an extreme example, but it is a matter 
of degree. It is not that different irom what it is that you are talk- 
ing about 

1 am trouLed when 1 hear thin^b about how we can't du this 
thing because it's goin^ to cost us $2,5 million You want to go talk 
to the people in the room who have lost children and parents and 
try saying that the administrative cost is too terribly much, that is 
not something that I am not comfortable with You may be more 
comfortable than I am with that type of analysis 

Mr DeFiouf Mr Florio, if I can claiify what my point was— the 
Agency has a finite amount of resources. If we are required by the 
Congress to spend them in this way, there will be a trade ok in 
terms of safety in terms of ,vhat we will not be able to do 

Mr. Florio This was the Commission's recom ?ndation. The 
Commission recommended that we have the ability to get a refund 
I assume the Commission analyzed the desirability of it in the fust 
place when the recommendation was made. Over and above tnat, I 
am at a loss. 

I will yield to any of the other members if they can tell me 
where thev think there is going to this $2 5 million administra- 
tive cost it you require the company give back money to individ- 
uals who want to go out and get the rttunds for these things. 

You have analyzed that there is not a big demand. You havr 
worked from a premise that yon are not going to find a lot of 
people wanting to turn them in. Let's assume that you are correct 
Therefore, you haven't got a lot of burden. 

On the other hand, if people do wai c tc turn them in, I c v t con- 
ceive of a need for a great bureaucratic structure. You announce it, 
people go, if they don't get satisfaction they complain to you, you 
makw a pho. ? call I am at a loss, and quite frankly the thing that 
concerns me the most is that ;t demonstrates ^ mind set It den ^n- 
strates a mind set even to run counter to what the Commission 1A as 
advocated. 

The gentleman from Ohio. 

Mr. Eckart. Thank you, Mr. Chairman. My concern is the Chair- 
man's testimony that there was a conspicuous lark of rider train- 
ing as the example of the industry's lack of effective action. 

Focusing on the theme of Chairman Florio, how will the CPSC 
hav^ the resources to monitor the effectiveness of the industry's 
pron ised training regimen? 

Mr. Scanlon. It is laid out specifically, Congressman, in the Con- 
sent Decree. We will he happy to provide you a copy of that. I can 
briefly summarize that if y desire. 

Mr. Eckart How many tic ; r : ng centers will there be around the 
country, I would just like to k. ow that. 

Mr. Scanlon. 350. 

Mr. Ecxart. How many CPSC inspectors, for instance, will there 
be in the field to nonitor the activities of these training centers? 

Mr. Scanlon. We have a total of about 80 inspectors around the 
country. 

Mr. Eckart. To specific illy deal with the training regimen for 
the ATV's? 

Mr, DeFioke. We nav^ 80 investigators for all of the work that 
f ^SC does. 
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Mr. Scanlon The industry has to provide, under the Consent 
Ejcree, very detailed reports to the Commission 
Mr. Eckart. The training centers do 9 

Mr Scanlon. Yes, through its national headquarters, SVIA 

Mr Eckart. If you have 80 CPSC investigators and ;*50 new 
training centers, how are we going to know that the training cen- 
ters are doing what they advertised to do is what my question is 

Mr. Scanlon. Let me elaborate on one thing. The 350 in the Con- 
sent Decree are called area administrators. There will be actually 
more trainers than the 350. T should clarify that. 

Mr. Eckart. How are we going to know that they are doing what 
they aie supposed to be doing, is my question? 

Mr Scanlon. Could I defer to Mr Lacy, who attended all the ne- 
gotiation sessions on this 

Mr. Eckart Please 

Mr. Lacy. Thank you, Mr. Eckart. Under the preliminary Con 
sent Decree, you will see that for a term of 10 years, the industry 
will be required to maintain a national headquarters with nine 
professional staff members and support staff. That natbnal head- 
quarters will be responsible for developing, maintaining and pio- 
moting the use of this training program. 

Second, to be sure that we have this indust.y involved in devel- 
oping the training program at the ^rass rootj for 10 years, the in- 
dustry will be required to have six regional offices with six regional 
administrators with support staff. 

Beneath that second layer of administration will be 350 area ad- 
ministrators and we hope 350 locations supplemented by approxi- 
mately 1,000 'ndividuals who will provide the training. 

Under the terms of th? Consent Decree as the chairman has saio, 
there are regular reporting requirements on the part of the SVIA, 
to keep us informed of ,he development of their — an J implementa- 
tion of the training. Th^re is also a requirement, absent the — oth- 
erwise absent the provision of State laws which are absolutely the 
best incentive for having consumers take the training, the Commis- 
sion has provided in this Consent Decree with the Justice Depart- 
ment and the industry for a cash incentive for consumers to take 
the training. 

That cash incentive constitutes, at the consumers option, either a 
$100 savings bond, $50 in cash, or a merchandise certificate 

I note from reading the Ohio newspapers Congressman, that you 
provide ar> incentive for constituents to provide you advice .n legis- 
lation, that you actually give a $50 savings bond to individuals who 
pre T ide you advice and ideas in the context of legislation. 

Pei, °ps we haven't directlv picked up on that idea, but we have 
provided for twice the incentive for individuals to take this train- 
ing. We are working and hopeful that State legislators will respoi d 
to the mandatory training. 

It is incumbent upon the Commission to develop an implementa- 
tion program and we are going to be effectively doing that. We are 
going to be sending members of the litigation team, proposing to 
the Commission that members of the team go out into the field to 
educate our compliance officers in the terms of th~ Consent Decree. 
We anticipate within the CPSC headquarters at Bethesda that we 
will, in fact, be involved in oversight. 
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There will be some resources that will be needed. I think that 
the Chairman yesterday saH that in addition to regulrr staff work, 
we have budgeted an additioral $100,000 to be committed to that 
enforcement eflort. I would defer to the chairman and the execu- 
tive director to further respond. 

Mr. Scanlon. ^hat is correct 

Mr. Eckart. Tl \t it, my concern. Our chairman of the full com- 
mittee has an interesting saying. He says that I trust everyone, but 
I always cut the cards. How do we know that while we trust the 
industry to do all of these things, that we are going to be cutting 
the cards to make sure that they are doing what the Consent 
Decree promises? 

Mr. Scanlon. We also have the enforcement power of a Federal 
judge, who will be overseeing this Con r ent Decree. 

Mr. Eckart. For you to oversee th^ decree, somebody has to be 
checking on the checkers. 

Mr. Scant on. We do. I mentioned earlier that we have 80 en- 
forcement olficers around the country. In addition to that we have 
what we call State designees in each of the States. Thev have 
helped us vO date. 

I am delighted that, since the preliminary Consent Decree was 
signed December 30 of lart year, some 434 dealers had been moni- 
tored just by our State contacts. There are a total, Mr. Eckart, of 
5,000 dealers. 

In addition to that there were several dealers monitored by our 
own staff. 

Mr. Eckart. The resources of the Agency have to be severely 
stretched as h is, to now pick up monitoring 350 area administra- 
tors. Do you anticipate requesting additional funds for this in your 
budget authorization? 

Mr. Scanlon. At a later - \te, we may have to. At this time, we 
are not. 

Mr. Eckart Because it has not been implemented yet? 
M*\ Scanlon. The settlement has not been signed by the judge. 
If that happens, it will be April 18. 
Mr. Florio. Would the gentleman yield? 
Mr. Eckart. Yes, sir. 

Mr. Florio. In the broader context of our authorization bill, lo 
you have any interest in getting authority for a user fee confer I 
for the implementation of settlement agreements ai.d other agree- 
ments, such that those who ~re going to be benefiting from the set- 
tlement, whether they think of themselves as benefiting or not, 
would pay the enforcement costs for such settlements? 

Mr. Scanlon. I am sure we would consider it, Mr. Chairman. 

Mr. Florio. Thank you. 

Mr. Eckart. I have concerns about the potential problems of 
manufacturers in ensuring that the dealers follow the guidelines. 
Several manufacturers spoke to me about this problem— and I real- 
ize that they don't control all of their 5 f 0(w dealers. 

In a recent hearing a Yamaha dealer made the following state- 
ment: "You can't tell me that I have to put on all this gear"— re- 
ferring to the helmet and protective clothing — "to be sa/e." 

When the industry's own dealers puLI'cly criticize the safety 
warnings and standards, how can we have any confidence that the 
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industry itself is sincere about getting the right message about 
safety out to the consumers? 

Mr. Lacy. In response to the question — the Chairman has asked 
me to respond, Mr. Eckart. The defendant's in this case are clearly 
the manufactrrers, they are not the dealers. If the dealers in this 
case had been the defendant's we would have had to file suit in 94 
different jurisdictions, I believe, around the country. 

We would have had quite an administrative nightmare. The fact 
of the matter is that being the Cons- ler Product Safety Commis- 
sion, the manufacturers of the produce end their distributors in the 
United States are, we feel in consultation with the Justice Depart- 
ment, the appropriate defendants in this case. 

Mr. Eckart. I am not assuming that they are the inappropriate 
defendants. I am trying to figure out how you think the manufac- 
turers are going to be able to have leverage over their dealers. 

Mr. Lacy. The provisions that we have in this Consent Decree 
provide, for example, in the case of the stop sale of the three-wheel 
ATV's and other provisions that the manufacturers will engage in 
best efforts specifically for in the Consent Decree, will engage in 
besv efforts activity with respect to their dealers to obtain compli- 
ance. 

Our view of this, Mr. Eckart, is that if a dealer Yvere acting in 
bad faith with the knowledge of the defendants, and with no af- 
firmative action on the part of the defendants to cor: ect the situa- 
tion with the dealer, we would go into U. S. District Cou^t and seek 
a contempt citation to compel that manufacturer to take steps. 

Mr. Eckart. The question I have, and you reference the three- 
wheel stop-sale, is that a spokesman for Honda, Curt Antonia, said 
his firm will store the 18,000 three-wheel models currently in 
dealer inventories in hopes of returning them to the market within 
several months. 

Another spokesman for Yamaha views the court decree simply as 
a moratorium and said that his firm hopes to have the three-wheel 
models back on sa!e after minor modifications, he says. 

How do you view the manufacturers assertions, given your state- 
ments about the three-wheel sale being th» tool that would force 
them to — or be a tool to deal with their compliance. 

Mr. Lacy. Let me make just one comment und then Mr. DeFiore 
will answer. If you are reading from the sane Washington Post ar- 
ticle that I read, J think it was January 4, you will also see a com- 
ment from CPSC that it is highly unlikrly urder the terms of the 
preliminary Consent Decree— we were opera L irg under the prelimi- 
nary Consent Decree at that time— that ihosc three-wheelers would 
ever get back on to the market 

We h^ve stopped the sale of new three-wheelers. We havo im- 
posed upon this industry a repurchase program that they niust 
offer to dealers to take back new three-wheelers in the dealer in- 
ventories 

It is unfortunate that a comment like that would be made It wa* 
not helpful in th. context of our negotiations. My own feeling w'h- 
out prejudging t' e future issue that technology might allow a per- 
fectly safe three wheel ATV 10, 20 or 30 years from now, whether 
it would or wouldn't the situation right now is such thut it is 
highly unlikely under current technology th°* a safe three-wheeler 
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that would meet performance standards that the Commission 
might require under the performance standards that are in Con- 
gressman Barton's bill that have been provided to him by the 
CPSC would allow. 

Mr. Barton. Would the gentleman yield for just a second? 

Mr. Eckaut. Let me just follow up, and I will then. Mr. Chair- 
man, do you foresee any circumstances in which these three-wheel- 
ers currently in storage in the immediate or foreseeable future 
could be sold? 

Mr. Scanlon. No, I do not . 

Mr. Eckart. Ms. Dawson, do you agre » wit i that? 
Ms. Graham. I think we need the projection ? the Barton bill to 
make sure that they are never back on the market. 
Mr. Eckart. t assume you agree that it is highly unlikely? 
Ms. Dawson. It is highly unlikely. 

Mr. DeFiore. Mr. Eckart, I would just add that we ^an envision 
no safety standard which the currently marketed t ree-wheelers 
could meet, whether we got it voluntarily, ur ler CPSC rales or 
under this legislation. We don't foresee any safety standard that 
would allow the return of the currently marketed th^ee-wheel vehi- 
cles. 

Mr. Eckart. I would be happy to yield to my friend, Mr. Barton. 

Mr. Barton. I thank yy:. I just might point out that one of the 
motivating factors that influenced me to go ahead and introduce 
the legislation were those unfortunate comments. That certainly 
telegraphed to me a mind set that in spite of the good intentions of 
the Consent Decrt3 and the best efforts of the Commission, unless 
there was a legislative ban there was every indication that the 
manufacturers of this equipment at the appropriate time when 
they thought the dus , had settled and the anguish and cries of the 
mothers had died down, these things would show back up on the 
market. 

I tuink a rational, logical individual would have to agree at least 
partially with the assessment that I made. 
I yield back tc the gentleman from Ohio. 

Mr. Scanlon. Mr. Barton, I believe everybody at the Commission 
would agree with your statement. 
Mr. Barton. Thank you. 

Mr. Ecxart. I have no further questions, Mr. Chairman. 

Mr. Florio. Let me just ask one or two procedural questions. It is 
my understanding that at some point in the course of the negotia- 
tions and the various meetings, industry representatives suggested 
language which would make the Consent Decree null and void if 
the Congress passed legislation comparable to the type that we are 
talking about. 

It is my understanding that there is some documentation that 
the Commission has representing that fact. I ask if that is the case, 
and we would like to receive thr documentation. Mr. Lacy. 

Mr. Lacy. There is documentation at the Commission. Of course, 
our n gotu/^ns were conducted under confidential circumstances 
and there was information that we exchanged on the broad range 
of issues under confidential circumstances. 

So, witl> the committee's indulgence under restricted cover, we 
would certainly provide that to the committee 
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Mr. Florio. We will x ook at what you will provide us and then 
reserve ol rights to r^ake further inquiries. 
[The documentation referred to follows:] 
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Def . Proposal 
March 4, 1988 



Effect of Federal Legislation 



The parties recognize thrt legislation may be enacted 



by the United States Congress that v*!. impose on defendants, 
Either directly or through rule-making by the Consumer Product 

*ety Commission, requirements and obligations relating to ATVs 
ocher than, or in addit'on to, those undertaken by defendants in 
the Preliminary Consent Decree and this final consent decree. If 

any such legislation is enacted into law within years of 

the effective date of this final consent decree, the defendants 
shall l'e relieved of any requirements of this final consent 
decree v hat impose obligations to be performed after tie date of 
enactment * 
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W CjtlER & PiCkEring 

1**11 «- "'nc t, * 



March 11, 1368 



BY HAND 



Mr. Stephen „. Hart 
Assistant Director of Federal 

Programs Brarch 
Civil Division 
Department of Justir» 
Tenth and Const l tut Jr. Avenue 
Washington, D.C. 20 530 

Re* United States of Ane^ica v. Anericar 
Honda Meter Co., h: . et ai. , Civil 
Actxon No. 87-3525 

Deer Sceve: 

As .ndicatei i~ cur r.eeti^c t r. . c ^cr-:rc f are enclosing 
'.or d.ir a cr^ft a.:.:, -j. pa'acrapr t; bt added :o :ne 

prpsent dro** cf :-e Festr/at.^r c£ seci-o" of tne £;~a, 

decree . 



T K s s ,r.~ s^.c- -?dce toiai: all defendants, 



Ho^rd WiUers v<I. se in txcc)i v.t.. ye* aoout this later 
today , 



Pn ;.osure 



^^^^ >^ U^> 
Lloyd N. Cutler ^ ' 




9 

ERIC 



86 



3/11/88 



Frccci rd £dd-tio- 



ervct 



cn c 



f g xr:3 Sect .c • 



In the eve p t mat the Ccrunission ta*es action tc mpcse 
or enforce oblicat.or.s on tne defendants relating to ATVs tr.at 
are r.ot v'thln the reservation c: ricnts set forth in this para- 
graph, any defendant nay apply to the Cc^rt tc be relieved cf any 
further obligations imposed by trsis decree that were consented to 
by 3-ch defendant or defendants ir reliance on the limitations 
set forth in suc.i reservation of r.ghts. Such application shall 
be in addition tc any ether renedy available tc such defendant to 
challenge any such Ccnur.issicn action. 
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Mr. Florio The gentleman from Texas 

Mr. Barton. I just have one other question or comment based on 
the dialogue in the last few minutes. I have made a pretty good 
faith effort to meet with all of the members of the Commission and 
f he staff— I think I have met with everyone at the table — in trying 
to get educated on this issue. 

When we talk about the cost cf the refund, the $2.5 million cost 
which is bound co be some worse case internal scenario proposal, I 
would like to point out that in addition to what Chairman Florio 
just said, the indication that I get is that you all have been encour- 
aged at every step of the way not to communicate with the Con- 
gress, not to work with the Congress, not to inform us. 

I understand with the separation of powers that there's got to be 
a little standoff position, but just as an example, I am told that on 
December 16 the Deputy Assistant Attorney General, Mr. Synkar, 
urged the Commission to specifically keep che Congress in the dark 
about the ATV's negotiations. 

We are reasonable poople up here. If you folks will provide us 
with the information and work with us, I think we will work with 
you. I think if you need a little . t more money, even under 
Gramm-Rudman, I think we could come up with $2 or $3 million. If 
you stonewall us and intentionally mislead us, we are going to do 
whac we think is right based on the information we have. 

Mr. Marchica. Mr. Barton, if I could respond. As the Chairman 
of the ATV i\sk Force from April 3, 1985, until the time when 
major recponsiulities were given to legal staff December 12, 1986 
every request by Congress which was made 

Mr. Barton. You have been very forthcoming with me. 

Mr. Marchica. The information was piovided. There may be 
other circumstances, because of the problems involved with litiga- 
tion, but certainly during the time when I was running the ship 
you got everything that you asked for. 

Mr. Scanlon. That is the case with every Member of Congress 
that I am familiar with. I have had no complaints from any 
member that anything requested has not been received. 

Mr. Barton. What about the Deputy Assistant Attorney Gener- 
al's request to keep us in the dark 0 

Mr. Lacy. Could I respond F rst of all re do have, I believe, 
minutes of that meeting which was a closed meeting that have a 
reference to the comment So we would be certainly — if we haven't 
provided it to you, we wouid certainly want to provide that to you. 

IVir. Barton. I think the chairman v/ould be interested. I would 
be interested. 

Mr. Lacy. Can I finish? In defense of my colleague Mr. Synkar at 
the Justice Department, he didn't say quite that He didn't say 
quite to keep the Congress in the dark However, I must point out 
that 

Mr. B/rton. What did he say? 

Mr. Lacy. It is in the restricted— it was a closed meeting ^nd it is 
there. We will provHe it to the committee for your view. 
Mr. Barton. Clean it up and tell me. 

Mr. L/cy. I do want to point out in a substantive sense that the 
comment was made at about 2 p.m. and the Deputy Attorney Gen- 
eral, Arnold Burns received a call from Senator D'Amato's office 
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within an hour and one-half that discussed everything th.t went 
on at that meeting. 

So I don't think that it can be said fairly that tlie Congress was 
kept in the dark. Congressman Barnard's office called me at 4:30 
p.m. with a series of questions on the same subject. 

Mr Barton. My point is, if I didn't say it at the beginning of 
this hearing I've said it before on public record, that this is a kind 
of multi-pronged approach The Consumer Product Safety Commis- 
sion, concerned citizens, the Justice Department and the U.S. Con- 
gress working together, t n jolve this problem 

It we decide that we are going to just fight each other for what- 
ever reason, it is just going to delay a reasonable solution to the 
problem. That is the main point that I would like to make. 

I am told that we now have the minutes of that meeting. How we 
got them, I don't know. 

Mr. Lacy. You must have requested them. 

Mr. Barton. With the chairman's discretion, I will read them 
into the record right now 

Mr. Florio. That wou'd be fine. I would note and I am sure that 
the gentleman will note, that this is not a transcript. These are 
minutes of somebody's notes as to what it is that took place. Please 
proceed. 

Mr. Barton. This is dated minutes of closed Commission meet- 
ing, December 16, 1987, 5401 Westbury Avenue, Bethesda, Mary- 
land. Commissioners present: The Chairman, Mr. Scanlon: The 
Commissioner Carol Dawson, the Commissioner Anne Graham. 

I am reading from page five of the record. It says as a final 
matter, Mr. Synkar recommended that the December 30 p-ess con- 
ference and other details of the negotiation be kept as secret as 
possible ir order not to jeor^rdize the proposed action. Chairman 
Scanlon asked if that recommendation includes CPSC's, Congres- 
sional committees, to which Mr. Synkar responded— yes. The Com- 
missioners then agreed that they would not talk about this matter 
with anyone, including the Congress. 

Commissioner Graham noted that if a specific request for infor- 
mation is received, she would want to be responsive— we appreciate 
that— she would want to be responsive to Congress and would refer 
the request to ~ eral counsel. 

For the Commisb Sadie E. Dunn, Secretary. 

Do you all disagree with this as accurately portraying what went 
on? 

Mr. Lacy. Of course. 

Mr Barton. OK. I yield back to the chairman. 

Mr. Florio. If there are no further questions of this panel, we 
appreciate your participation once again. Thank you very much for 
your time. 

The committee s intention is to take our next witness. We in- 
tended to take a panel but the Attorney General of Tennessee has 
a travel commitment. We are going to take Attorn*} General Cody, 
listen to las testimony and excuse him as rapidly as we can after 
we ask the appropriate questions. 

At that point we will take a recess and reconvene for our last 
two panels. We are now pleased to have the Honornhle W.J. Mi- 
chael Cody, the Attorney General of the State of Tennessee. Mr. 
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Attorney General, we welcome you to our committee Your pre- 
pared statement will be put into the record in its entirety. You 
may feel free to proceed in a summary fashion. 

STATEMENT OF V.J. MICHAEL CODY, ATTORNEY GENERAL OF 

TENNESSEE 

Mr. Cody. Thank you, Mr. Chairman. I appreciate the commit- 
tee's concern about my schedule. I may be on the edge, and I don't 
want to in any way short change this. My associate has got word to 
cancel that night and get rre on another one. If the committee 
needs me, this is too important for the State for me to worry about 
a plane. I do appreciate your consideration. 

We would like to thank all of the members of the committee for 
providing us this opportunity to address what the States believe to 
be a very serious consumer safety problem posed by the all terrain 
vehicles, and to talk about the bill introduced by Congressman 
Baiton which seeks to alleviate that problem. 

I would ask that the record reflect the balance of my comments, 
which go into some detail, and I will touch the high points. Also, I 
would like to submit into the record, a unanimous resolution of 
every Attorney General in the United States addressing the ATV 
problem, pointing out our concerns about the inadequacy of the 
consent settlement that has been recommended to the court and 
our support generally of legislation of this nature. 

Again, I repeat that is a unanimous expression of every Attorney 
General in the United States, as th Chief Law Officer and as the 
Consumer Advocate in our various Sta^ s. 

Particulary in Tennessee as of Septei ,ber 4, 1987, 27 people have 
died as a result of ATV accidents. Another child was added to the 
de h toll in Tennessee as recently as February 29 of this year, 
v iien his ATV simply overturned when he was going up an incline 
on to him crushing him. That young boy was only 13-years-old. 

Experts who have studied the causes of ATV accidents have 
pointed out several problems. The design of the vehicle is such that 
its successful operation requires skill that is neither instinctive nor 
easily mastered. The most experienced, skillful rider may still be 
injured on the vehicle. Of course, as you have he*, d, the risk of 
injury is particularly serious for children under the age of 16 

They lack the physical and judgmental abilities to operate these 
machines safely Furthermore, children under the age of 12, we be 
licve, cannot even operate the child sized ATV's safely. The risk of 
death or serious injury associated with th <e machine is com- 
pounded by the fact that the manufacturers h&. w consistently in 
the past, marketed these vehicles as being safe, fun and easy to 
ride. 

The Consur >r Product Safety Commission, of course, has the pri- 
mary responsibility u protect all U. S. citizens from dangerous and 
hazardous products. In our opinion, as unanimously expressed by 
all of the Attorney's General of this country, the CPSC has not ade- 
quately met its obligation t n the case of the ATV's. 

In its lawsuit against the manufacturers, the CPSC and the Jus- 
tice Department acknowledge in very strong language, that ATV's 
are imminently and unreasonably hazardous. Nevertheless, we be- 
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Have that Consent Decree fails to adequately alleviate the hazard 

that we face. . , Ariu> . 

We believe that eliminating the three-wheeled AIVs is essen- 
tial Current three-wheeled ATV's have design detects which 
render them unreasonably hazardous. A- we indicated, tl^e safety 
probk ns are compounded by the fact tha. they have been promot- 
ed as stable and solid and easy to operate. 

We believe that the CPSC should be required to promulgate per- 
formance and design standards that will be effective in reducing 
the serious risk of death and injury associated with the design of 
these machines. The Federal settlement simply contemplates that 
the industry and the CPSC will agree on a voluntary standard. The 
settlement does not specifically declare that a mandatory standard 
will be promulgated if the parties fail to reach an agreement on 
voluntary standards. 

Further, even if the parties do agree on a standard, the deem 
refers only to standards and not to standards respecting perform- 
ance requirements. Based on what we think to be the Safety Act 
definition of standard, it would be possible under the present situa- 
tion for these machines to be marked or labeled or contain instruc- 
tions which might meet certain of their standards and yet not be 
true performance standards. 

We believe that the legislation which has been proposed by Con- 
gressman Barton will help to ensure that the standards that are 
reached will be, in fact, performance requirement standards. We 
think that despite the hazard presented by ATV's, there is in the 
settlement a no consumer refund provision. We support the provi- 
sions of this legislation requiring the manufacturers to offer re- 
funds to consumers who have purchased three-wheeled ATV s. 

Consumers who have already purchased an ATV had no notice 
or inadequate notice of the risk of death and severe injury posed by 
ATV's. The manufacturers have affirmatively misrepresented the 
characteristics of the machines. The advertisements which we have 
seen have shown maneuvers of ATV's such as jumps, riding at high 
speeds, and riding on rough terrain. The ATV's have been market- 
ed consciously as recreational vehicles for young children. 

The manufacturers have profited by their unfair and we think 
deceptive advertising, and in marketing these machines in that 
way we believe should be required those profits to the mislead con- 
sumers who wish to take advantage of that refund. We believe that 
these refunds would be an incentive of removing the ATV s from 
use. 

If legislation is not enacted, we believe that there will be a signif- 
icant private sale market created around the country, and even in 
these private sales you will not be exposed to the point of sale 
warnings and opportunity to participate in the driver training pro- 
grams that are part of the settlement. 

Experts have concluded, of course, that increased levels of experi- 
ence will decrease the accidents. The risk of a serious injury is also 
reduced through compliance with certain operational requirements 
such as use of a helmet and the prohibition against carrying a pas- 
senger. I will be testifying next week and meeting tomorrow in my 
State, with legislative leaders to try and fill in the blanks where 
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the States need to be active in these kinds of safety standards that 
States can do. 

We will pattern our training programs and ut» : ze whatever is 
going on at the Federal level. Although we are encouraging State 
ATV's safety legislation, those of us in positions of responsibility in 
our respective States, the staggering n imber of deaths and injuries 
associated with the operation of these machines, we believe demon- 
strate that it is a national problem meriting immediate Federal 
action. 

In conclusion, I would strongly urge this subcommittee to fill in 
the gap* left by the CPSC and industry settlement, and enact com- 
prehensive ATV safety legislation containing the provisions that 
we have discussed. 

I appreciate very much the attention of this committee to the 
concerns of the States. 

[The prepared statement and attachment of Mr. Cody follows:] 
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TESTIMONY OF TENNESSEE ATTORNEY GE N E R AL 
W. J. MICHAEL CODY 

Chairman Florio and members of the Subcommittee, I 
vculd like to thank you for providing me with thia opportunity 
to addresa the serious consumer aafety problem poaed by 
all-terrain vehicles, and the bill introduced by Congressman 
Barton which seeks to alleviate that problem. 

Before I diacuaa the apecific provisions of *he 
proposed legislation, I would !ike to briefly illustrate the 
necessity for an immediate solution to the ATV problem. Since 
1982, all-terrain vehicles have been associated with over 1,000 
deatha and more than 330,000 injuries sufficiently aerioua to 
require hospital emergency room treatment. About half of thore 
killel or injured on ATVs since 1982 have beeu children under 
age . 3. Nationally, deaths have been reported at a rate of 20 
pe)r month; injuriea at a rate of 7,000 per month. The ccat to 
society of these deaths and injuries has been estimated at crer 
l.S billion dollars. 

In Tennessee » as of September 4/ 1957, 27 people had 
died as a result of ATV accidents. Another child was added to 
the death toll in Tennessee as recently as February 19, when 
his four-wheeled ATV overturned and landed on him. The boy waa 
13 years old. 

Experts who have atudiod the causes of ATV accidents 
have pointed out several problems. The design of the vehicle 
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is such that its successful operation requires skill that is 
neither instinctive nor easily mastered. The most experienced, 
skillful rider may still l^e injured on the vtiicle. 

The risk of injury is particularly sericvs for 
children under 16 years of age. Children under 16 lack the 
physical and judgmental abilities to operate an ATV safely. 
Furthermore, children under 12 years of age cannot operate even 
a child-sized ATV safely. The risk of death Jr severe injury 
associated with operation of ATVs is compounded by the fact 
that the manufacturers have marketed the vehicles as being 
safe, fun and easy to ride. 

The Consumer Product Safety Commission (CPSC) has 
primary responsibility to protect all U. S. citizens from 
dangerous and hazardous products. In my opinion, and in the 
opinion of the majority of the other attorneys general, the 
CPSC has failed to meet its obligation in the case of ATVs. In 
its lawsuit against ATV manufacturers, the CPSC acknowledges 
that ATVs are imminently and unreasonably hazardous. 
Nevertheless, the Preliminary Consent Decree filed by the CPSC 
fa'ls to adequately alleviate that hazard. 

As chief legal officers of the states, the attorneys 
general have the responsibility for enforcing state consumer 
protection laws. Accordingly, several attorneys general became 
interested in the ATV problem early on. Late last year the 
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National Association of Attorneys General (NAAG) fermed a Task 
Tore© to further study the ATV proolem. I was appointee chair 
of that Task Force. 

Following consultations with experts and an in-depth 
analysis of the federal settlement, on January 25, 1988, the 
NAAG ATV Talk Force issued its report. The repor* discussed the 
dangers posed by ATVc , the inadequacies of the federal 
preliminary consent decree in eliminating these dangers, and 
made recommendations for further action by federal and state 
governments. The Task Force suggested that the CPSC decline to 
sjiga a i-'inal consent decree that does not require the following: 

- an immediate ban on thre<*-wheeled ATVs; 

- an immediate ban on the sale of child-sized 
ATVs and the sale of edult-fi2ed ATVs for use 
by children under 16; 

- development of a mandatory consumer product 
safety standard consisting of performance 
requirements to address the design problems 
associated with ATVs; 

- specific changes in the marketing and promotional 
programs described in the preliminary consent 
decree; 

- specific changes in the warnings and notices at 
the point-of-sale described in the decreet 

- inclusion of a stipulation in the safety 
verification form that a customer's signature 
on the form does not constitute waiver of tho 
manufacturer's liability; 

- refunds to consumers who wish to return their ATV, 
having learned of the risk of death and injury 
posed by its operation; 
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- free training offered by the industry for all ATV 
operators . 

The KAAG Task Force alto suggested that the states support 
federal legislation that would assist in the achieveneri~ of the 
recommendations contained in the report. 

The proposed legislation before this Subcommittee 
addresses the main concerns of the Task Force Report*, banning 
three-wheeled ATVs, promulgation of desicn standards, driver 
training, and refunds to past purchasers. 

We believe the banning of three-wheeled ATVe is 
essential. Current three-wheeled ATVs have design defects 
which render them imminently and unreasonably hazardous 
consumer products. The safety problems are compounded by the 
fact that three-wheeled ATVs have taen promoted as solid, 
stable and easy-to-operate vehicles . 

We believe that the CPSC should be required to 
promulgate performance and deaign standards that will be 
effective in reducing the serious risk of death or injury posed 
by the design of four-wheeled ATVs • The federal settlement 
simply contemplates that the CPSC and the industry will agree 
on a voluntary standard. The settlement does not specifically 
declare that a mandatory standard will be promulgated by the 
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CPSC if the parties fail to reach an agreement on a voluntary 
standard. Furthermore, even if the parties do agree on a 
standard/ the decree refers only to standards" and not to 
"standards respecting performance requirements." Based on the 
CPSC's Safety Act's definition of standard, the requirement or" 
this provision could be satisfied if the CPSC aaopts a safety 
standard which equires ATVs to be marked with or accompanied 
by certain warnings or instructions, but does not include 
performance requirements. The inadequacies of the settlement 
in the area of design standards underscore the need for the 
proposed legislation. 



consumer refund provision in the federal setclcme~ l We 
support the provisions of the proposed legislati eguiring 
that manufacturers offer refunds to consumers who have 
purchased threa wheeled ATVs. 



notice or inadequate notice of the risk of death and severe 

injury posed by ATVs, Manufacturers have affirmatively 
misrepresented the characteristics of ATVs- Advertisements show 
maneuvars of ATVs, such as jumps and riding at hich speeds on 
rough terrains. ATVs have also been marketed as recreational 
vehicles for young children. Manufacturers have profited by 



Despite the hazards presented by ATVs , there is no 



Consumers who have already purchased in ATV had no 
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the:r unfair and deceptive practices in marketing ATVs and 
should be required to refund those profits to the misled 
consumer. Furthermore, consumer refunds are an incentive to 
remove ATVs from use. 

If no legislation is enacted providing for consumer 
refunds, currant ATV owners will be forced to dispose of their 
ATVs through private sales. An increase in private sales will 
likely result in an increase in the number of ieaths and 
iniu-i*s associated with ATV use in that a private sale buyer 
will not be exposed to point-of-sale warnings nor the 
opportunity to participate in the manufacturers' driver 
training program. 

Experts have concluded that the probability of an ATV 
accident decreases as the level of experience of the operator 
increases. The risk of serious injury is also reduced through 
compliance with certain operational requirements, such as the 
use of a proper helmet, and the prohibition on the carrying of 
passengers. Accordingly, we support the provisions of the 
proposed legislation requiring that the manufacturers offer 
free training, as well as helmets and other protective 
equipment to ATV purchasers. 

Finally, we believe that all consumers must be 
adequately warned of the serious risk of death and injury 
associated with ATV use, and therefore, support tne provisions 
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of the proposed legislation requiring the rr.anuf acturers to 
provide notice of th« rick of injury or death through warning 
stickerd and other means. 

Although many state attorneys general are encouraging 
enactment of state ATV safety legislation, the staggering 
number of deaths aad injuries associated with operation of an 
ATV derconstrat s that- it is a national problem meriting 
immediate federal action. Accordingly, I st-ongly urge the 
subcommittee to fill the gaps left by the CPSC/industry 
settlement, and enact comprehensive safety legislation 
containing the provisions I have discussed today. 



ERLC 



99 



Sdbm.ttedbv Attorney Genera! W J Micha i Cody. Ten;, essec 



NATIONA1 ASSOCIATION OF ATTORNEYS GENERAL 

Spi ing Meeting 
March 13-15. 198S 
V jshington, D.C. 

I 

RESOLUTION 
ADOPTING THE NAAG ATV TASK FORCE REPORT 

WHEREAS, since 1982. ail terrain vehicles (ATVs) have been associated with over 
900 deaths and more than 330,000 injuries sufficiently serous to reqjire hospital emer- 
gency room treatment, and 

WHEREAS, nearly half of those recorded deaths and injuries have involved children 
under the ag: of 16, and in some cases asyoung as age 5,and 

WHER r \S, in economic terms alone, the annual cost of the deaths and injur es asso- 
ciated with ATV use isapproximately $1 5 billion, and 

WHEREAS, the Convimer Product Safety Commission (CPSC) on February 12, 
1987 requested that the ILS Department of Justice (DOJ) bring an enforcement action 
against ATV manufacturers foi allege i violations of § 12 of the Consumer Product Safety 
Act.and 

V HEREAS.on December 30, 1987, the CPSC as represented by the DOJ simultane- 
ously f iled a complaint and a consent decree in settlement of the ATV safely issue, and 

WHEREAS, the NAAG Consumer Protection Committee appointed an 11 slate 
member Task Force to siudy the ATV safety issue and report ltsfindingsand reconimenda- 
tionsto the National Association of AttorneysGeneral.and 

WHEREAS, the Task Force undertook an m-deptn analys.sof ATV safety and the 
terms of the federal court settlement, and compiled us findings into a comprehensive 
repd t circulate to all AttorneysGeneral. and 

NOW, THEREFORE, BE IT RESOLVED THAT THE NATIONAL ASSOCIATION OF 
ATTORNEYS GENERAL 

1) Endorses the rrport a' * adopts it as the Report and Rcconvnendationsof the 
National As^ciation ol AttorneysGeneral.and 

2) Authorizes the Executive Director to transmit copies of this resolution and the 
Report and Recommendations to the Administration, membersof Congress, 
end to other interested organizations and individuals 
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Mr Florio Mr. Barton 

Mr Barton Thank you, Mr Chairman I inadvertently failed to 
yield to Mr. Nielson of Utah during the previous panel. I would 
like at this time to yield to him, so that he could ask his questions 
He is a senior member and a good friend, and when he is through 
then I will have some questions. 

Mr Nielscn. Unfortunately, the one that I was going to ask the 
question is no longer at the panel I was dimply Koing to suggest 
and reinforce what you said about the Commission not being as 
forthcoming in requests from legislators as they implied that they 
were. 

My colleague Larry Craig, who sits on the Government Oper- 
ations Committee with me, complained several times that th'j Con- 
sumer Product Safety Commission was not responding *o his very 
many requests I understand they have now done so. 1 just wanted 
to extend your point that you made very well. 

I thank you for your courtes}'. 

Mr. Barton. Mr. Attorney General, i first wanted to ask you if 
you are here as an authorized spokesman for the State Attorney 
General's Association? 

Mr Cody. I am, to this extent. Each State is independent and 
has its own programs and processes We have a national associa- 
tion. I have been Chairman of a special task force on all terrain 
vehicles. You may have received a copy of the task force report 
that we put together. 

At our meeting here in Washington on Sunday, I presented a res- 
olution to the body. That resolution requested the National Asso- 
ciation of Attorneys General to adopt our task force findings as an 
official National Association report. That task force was discussed, 
and each Attorney General who was present— -and I rr ght say that 
there were between 45 to almost every Attorney General V /as in at- 
tendance—voted unanimously to adopt the task force findings. 

Basically, without going into any detail, those findings indicated 
that we felt the Consent Decree was a first step in the right direc- 
tion, but it has numerous inadequacies and there was a national 
problem that required action by the Congress as well as by the 
States. 

Mr. Barton Based on your leadership of the task force in this 
recent meeting, would it be fair to say that in your opinion, the As- 
sociation or the majority of the Attorney Generals wjuld be sup- 
portive of the legislation that we are holding this hearing on? 

Mr. Cody. That is my opinion. 

Mr. Barton Let me ask a more detailed question. I understand 
that down in Virginia in the recent Virginia Legislative session, 
there was an attempt made to pass a State law that set some age 
restrictions on when ATV's could be used, and that the ATV indus- 
try and their association lobbied very heavily against it and did ev- 
erything they coulo to kill it. They had a bill introduced to water it 
down. 

Could you corrment on that, to the extent of your knowledge? 

Mr. Cody. Yes. Again, as Chairman of the Task Force, I have re- 
ceived reports from other States about what is happening. That is, 
frankly, one of the things that we have been most concerned about. 
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You see, the settlement between the Justice Department and the 
manufacturers only deals with the manufacturers. 

In the preliminary Consent Decree and in the Final Consent 
Decree, the manufacturers indicate that they agree to use their 
best efforts to not in any way oppose State safety legislation. Con- 
sequently, the States went out and we have adopted model legisla- 
tion which will fit in tandem with what the concent settlement did. 

You know, eliminate diivers of alcohol use, passengers, helmets, 
don't let them be on roads, safety requirements and age restriction 
of not having licenses and registration for under 16-year-olds. 

What happened in the Virginia legislature and what we have not 
gotten indication what will happen in the Tennessee legislation, 
was that the dealers, who are 5,000 around the country, simply 
were taking the position of look, that's the manufacturers business. 
We are not bound by what happened in that settlement. We don't 
like it and we don't think there's anything wrong with ATV's. We 
think they are safe, and we are going to lobby to oppose this State 
legislation. 

I will know more of what is going to happen in Tennessee next 
week. That is certainly what happened in Virginia. 

Mr. Barton. Because they are not a manufacturer, they are 
saying it's only the manufacturers and dealers who are not bound 
by it. Then the manufacturers who have founded this association, 
this SVIA Association, are encouraging that Association also to 
lobby against some of the model State laws that your group has 
worked so hard to formulate; is that accurate? 

Mr. Cody. We have received correspondence, both verbally and 
in writing from physicians and others, who are actively supporting 
safety legislation in Virginia. A tremendous lobbying effort was 
made to defeat that safety legislation by the ATV industry, if not 
at the manufacturer level, certainly throughout th^ industry. 

Mr. Barton. One final question. I know that you nave a plane to 
catch. 

Mr. Cody. I think that plane is gone. 

Mr. Barton. I have missed a few myself. ±a your opinion and in 
the opinion of the Association to the extent you can speak for it, if 
we were to pass the bill that is before us in basically the same fcrm 
that is here today, would that help you or hurt you in your efforts 
at the State level to get State legislation. 

Mr. Cody. I think it would help us, as has been said by previous 
witnesses. Action of this sort will indicate to State legislators that 
Congress is not just going to let the States hang out there and take 
tough actions alone. The Congress *s concerned that it is a national 
problem, that this is one of those unique aspects of our Federal 
system. 

The Congress, on a refund measure, can take this kind of action 
and the States can then step in with their mandate under their 
policy authority to deal with safety legislation within the States. I 
think it would help as very much. 

Mr. Barton. I want to thank you and your Association for the 
fine work you have done. I think it should be a collaborative effort. 
Some areas of my bill are silent, because T happen to think that 
the licensing requirements should 3e done at the State levels. 
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With regard to the age restrictions— you know the folks in Ten- 
nessee may have a little different viewpoint than the folks in Texas 
or the folks in Utah. If we can set the national guidelines requiring 
a national refund, some national standards as far as safety and 
then the State legislatures can go in and determine in what ways 
they want the vehicles to be used and at what level they have to be 
licensed and things like that, it should work in a \ery cooperative 
fashion. 

Mr. Cody. That is exactly what we have proposed and we are 
drafting model State legislation which will be available to the 
States which will basically say for national training programs, let's 
see how that works. Let's cooperate with it. Those things that the 
States need to do, let's fill in the gaps. 

Mr. Barton. One final question. I have a letter that was ad- 
dressed to you dated February 10, 1988 from Professor Jaeger, As- 
sistant Professor of Neurosurgery and Epidemiology at the Univer- 
sity of Virginia. Would you have any objection if I submitted this 
for the record? . 

Mr. Cody. I would not. I think that Dr. Jaeger would— when sue 
contacted me as a result of my being the Chairman of the Task 
Force for the other Attorneys General, she said do you know what 
is happening out there in spite of the fact that they say they are 
not going to oppose safety legislation what they have done in Vir- 
ginia. I think it would be helpful to be in the record. 

Mr. Barton. Mr. Chairman, I would submit this letter for the 
record. , . _ 

Mr. Flohio. Without objection, the letter will be placed into the 

official record. 
[The letter follows ] 
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Fpbiuary 10, 19HU 



Attorney General Michael Cody V JH4 y 
State of Tennessee ^sr^ 
450 James Ruber tson Par kw.iy 
Nashville. Tennessee 3/219 

Dear Attorney Gener a I Cody ; 

1 aw mi 1 ting you about disturbing developments in njtion.il and 
state efforts to reduce the number of injuries and deaths caused by 
all terrain vehicles lAIVs) . Just two weeks after the announcement 
uy the Consumer Product G.lfety Commissif.»i 1 CPSC ) that a settlement 
had been reached with ATV manufacturers* a bill was introduced into 
the Virginia legislature that would prohibit i-se of AIVs by children 
under lfc. There were other provisions in the bill including mandatory 
helmet use and a prohibition on carrying passengers <bill enclosed). 
The supporters of the bill hoped that the consent decree would provide 
some protection from ATV industry opposition since it specified that 
manufacturers were prohibiteo from lobbying against state legislation 
mandating certain age restrictions. Our Attorney General's office* 
as the enforcement agert of the consent decree, made it known at 
a public hearing that it would be vigilant of the industry's activities 
during the legislative session to vunfy compliance with the consent 



Representatives of the AH industry constituted the driving force 
behind the opposition to our bill. 7 he Spec 1 a 1 t y Veh 1 c 1 e Institute 
of America (SVlA) » the organ 1 2 a 1 1 on created by the five AJV companies 
to deal with the ATV safety problem! sponsored an intense campaign 
against our bill, and age restriction of users was the major focus 
of opposition. When we saw that the age restriction was the major 
obstacle to passage of the bill* it was amended to match the age 
limits specified in the consent decree (allowing children 18-16 to 
ride 70-90cc AH*s>. We believed that th » industry would have to stop 
lobbying against the age restrictions to remain in compliance with the 
consent decree. However, this did not happen. Ihe SVlA lobbyist asked 
a Mouse member to sponsor an opposing bill in the House that mandated 
helmet use and prohibited passengers but did not restrict the age of 
users. T. e sponsor of this bill, Delegate Dickinson* told me personally 
that the ATV industry asked him to sponsor this bill t*o that it could 
be used to "wate/ down" the Senate bill which the industry felt was 
"too restrictive." Ui f 01 tuna te 1 y 1 our Senate bill never made it out 
of the Transportation Committee. After its defeat* we learned that 
Virginia's "top lobbyist" had be€»n lilted by SVIA to head off safety 
legislation. As soon as our bill failrtl in »he Senate, Delegate 
Dickinson was asked by the SVIA lobbyist to wi thdi aw the House 
bill altogether* which he did. 

Uhen we marie inquiries to the Attorney Gener .ll's of fire* we were 
told that, technically, the ATV industry did not violate the terms of 



decree . 
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of the consent decree because dealers and SV1A representatives are 
not AT V ma~»ifac turers* and consequently are not subject to the terms of 
the settlemc, . The boldness with *hich industry representatives 
lobbied against age restrictions wade it eirminently clear that they 
are bound neither by the letter nor the spirit of the consent decree. 
And jufct blocks away from the General Assembly ouildingt new 3-wheel 
ATVs are still for sale. 

The safety community has be-n greatly dismayed by the inadequacy 
of the CPSC settlement. Even the frail te«"ms i contains are 
shot through with loopholes that allow the AlV .r.^u^try to proceed 
with brazen disregard for qov- ipnt regulation and consumer safety. 
Of what possible use is a set .ent that prombits ATV manufacturers 
from certain lobbying activiti , but all «i them to hire represent- 
atives to lobby in their pi a' el 

It is a national shame that the Consumer Product Sa.'ety Commission 
has not only rvglected its responsibi I > ty to '.ake meaningful regulatory 
action agiinst *he ATV makers, but has j!--n undermined state legislative 
Initiatives by adopting a hands off oolicy with thi* powerful! and 
deadly* in''istry. I hvne that our experience in Virginia drir jnstrates 
that initiatives to preveii ATV injuries and derths cannot be successful 
if they depend on the good faith rf the AlV industry. 

Thank you for your continuing contributions to solvmq this tragic 
problem. I will he at your disposal if I can assist you in your efforts 
to Jt a halt to the ATV carnage. 




Janine Jagger ,^M.P.FT. , Ph.D. 
Assistant Professor of Neurosur ery 
and Ep 1 demio 1 ogy 
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Mr. Barton, I yield back to the Chair. 

Mr. Flcrio. Does the gentleman from Utah have any questions? 

Mr. Nielson. Yes. Congratulations to you for being the Chair- 
man of this committee. Let me ask you about another task force, 
the CPSC ATV Task Force. Th^y recommended the States could be 
helpful in reducing ATV injuries by imposing such requirements as 
licensing, minimum age, and also mandatory equipment such as 
helmets. 

Has Tennessee done any of those? 

Mr. O/dy. We have legislation introduced in both the House and 

the Semite to provide this year, for those 

Mr. NirusON. Minimum age? 

Mr. Cody. Yes. Those requirements. It will be up in the Govern- 
ment Operations Committee on the Senate side tomorrow, and I 
will be testifying there. It will be up in the House next week. I am 
hopeful that the Governor will have legislation on his desk during 
this session. 

Mr. Nielson. In view of the fact that States have not yet passed 
such, even though you have model legislation, is it fair to criticize 
CPSC vhich is trying tc do something about the problem when the 
States have done nothing? 

Mr. Cody. Representative, CPSC had this matter 4 years ago. We 
have hoped that there would be a national response to the problem. 
We have worked with the Consumer Product Safety Commission 
and others in that direction. 

I think the States felt that they are going to do their part and I 
hope that will be the case. 

Mr. Nielson. So, it's not a matter of not wanting to do it, it is 
just that they are waiting for the Federal to take the lead. Is what 
you are saying? 

Mr. Cody. We think it is a national problem, yes we do. 

Mr. Nielson. Wouldn't it have been possible for States such as 
Tennessee to have some license for ATV operators or some mini- 
mum age limits, or something of that nature? You've known about 
the problem for 4 years yourself. 

Mr. Cody. Yes, and I am critical of the fact that we have not 
acted quicker, \vhether this Committee or CPSC or the State or 
anyone else takes action that is going to save a child's life, I think 
that is what all of us ought to be doing. I am not being critical, 
except to the extent that I am critical to all of us. 

Mr. Nielson You support the portion of H.R. 3991 for automatic 
refunds for persons who return three-wheel ATV's. Have you run 
any kind of action against the manufacturers in Tennessee? 

Mr. Cody. No, we have not. 

Mr. Nielson. Why not? 

Mr. Cody. Again 

Mr. Nielson. You had a 13-year-old just killed or an ATV just 
recently. No action has been taken or requested against the ATV 
manufacturer? . 

Mr. Cody. We have filed an Amicus brief in the Federal litiga- 
tion that is now existing. There may be action by the States in the 
Philadelphia class action, and there may be individual actions by 
various States. The States as a whole, cannot bring an action. It 
will have to be individual action. We will consider that. 
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Mr. Niei jn. Do you know any State which has brought any 
action in a similar case? 
Mr Cody. No. . , 

Mr Nielson. So the Association of Attorneys General who rec- 
ommends such things have not felt it necessary to bring such 

^Mr" Cody. We haven't but we will if there is inadequate response 
on the Federal level. , 

Mr Nielson. Do you think that your actions in those areas in 
the States are going to put more pressure on us to act sooner? In 
other words could you have been a positive influence to get this 
problem solved earlier had you taken more aggressive action at the 

St Mr. Cody. I am not sure that our filing lawsuits against ATV 
manufacturers would have made Congress act any faster. 

Mr Nielson. It also doesn't have the opposite effect, lne tact 
that you have not seen fit to sue, none of you have seen fit to sue, 
hasn't that caused the complacency in the industry and among 
those also buying the goods? 

Mr Cody I don't think so, Congressman, because I believe- 
there is talk that the Consent Decree will prevent ATV three- 
wheeler from being sold in the future. I believe that that decision 
was made by the manufacturers as a market decision, because ot 
the liability that they are now exposed to through prr-ate suits. 

We can't represent— when a child is injured lawsuits are tiled 
against the manufacturers by lawyers representing that family. 
Those lawsuits have been filed across the country. 

Mr. Nielson. But nothing through the Attorney General s ottice, 
as far as you know. , 

Mr. Cody. We have not brought a consumer action based on what 
we consider to be the deceptive advertising. , 

Mr Nielson. Again, let me ask the question. Do you think it is 
fair to castigate CPSC when their responsibility has to do with 
safety when none of the States have taken any action themselves/ 

Mr Cody I think it is fair when CPSC has the responsibility to 
deal with this problem, and we believe th**t they have not expedi- 
tiously and adequately dealt with the problem. 

Mr. Nielson. And none of you have asked for refunds on your 

° W Mr. Cod*. I am not sure that we have authority to ask for re- 
funds 

Mr Nielson. Don't you have authority in State legislatures to do 
that sort of thing? I was a State legislature, and I used to think 
that we could do anything we wanted to. 

Mr Cody We have consumer protection statutes, but it is un- 
clear whether or not we have for instance under the Tennessee 
statute, the authority to require a refund »n a national forum such 
as this 

Mr Nielson I have to say that I think the States are trying to 
shift the burden to the Federal Government. Frankly I think most 
of these problems should be done at the State level, licensing, age 
limits, a lot of things of that nature should have been done earlier 
or at least pressure on the uniform State law should have been put 
forth. 111 
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Frankly, I think that we have all dropped the ball It doesn't 
really serve much purpose to criticize the Federal when the States 
could have also done something. 

Mr. Cody. I could not agree with your more, that there has been 
an inadequate response to this tremendous problem that the ATV's 
have caused, both on the Agency, the State and the Federal level. 

Mr. Nillson. Thank you. 

Mr Floric. Let me just conclude by saying that I appreciate 
\our participation and testimony. I waj particularly struck by your 
point about the impact of the resale market on the safety questions 
associated with three-wheeled ATV's. 

If you are talking about no refunds and there are no limitations 
whatsoever on the resale market, it may very well be that people 
become informed and want to unload the ATV, and sell with no 
warnings whatsoever to other people. We may be inadvertently fa- 
cilitating more accidents as a result of the failure to have the 
refund system in the law. 

I want to thank you very much, and thank you for your informa- 
tion. The committee is going to stand in recess until 1 p.m. 

[Brief recess.] 

Mr. Florio. The subcommittee will please come to order We are 
pleased to have as our next panel of witnesses, Dr. Richard M. 
Narkewicz, President of the American Academy of Pediatrics. We 
are pleased to have you here before our committee. Ms Susan 
Weiss, Legislative Representative of the Consumer Federation of 
America. We are pleased to have you back before our committee as 
well 

Your statements will be put into the record. Dr. Narkewicz, we 
would be pleased to hear from you. 

STATEMENTS OF RICHARD M. NARKEWICZ, PRESIDENT, AMERI- 
CAN ACADEMY OF PEDIATRICS; AND SUSAN A. WEISS. LEGIS- 
LATIVE REPRESENTATIVE, CONSUMER FEDERATION OF AMER- 
ICA 

Mr. Narkewicz. Good afternoon, Mr. Chairman. My name is Dr. 
Richard Narkewicz, and I an President of the American Academy 
of Pediatrics. This is an international organization of 34,000 pedia- 
tricians, who not only provide health n re for the children, but 
share a longstanding and deep commitment to protect them from 
injuries. It is with this commitment in mind that I submit the seri- 
ous criticisms of the Government's proposed Consent Decree on all 
terrain vehicles, as weil as ou* more favorable comments on the 
promising legislation recently introduced by your colleague, Con- 
gressman Barton. 

As you know, Mr. Chairman, the Academy has been here before 
as you have been, tu uncotscore for this panel and others in the 
House and Senate, ihf urgency of addressing ATV's. Put flatly, 
they are death traps unleashed on unsuspecting American families. 
The price has been high. 

Pediatricians around the country see it paid every day. More and 
more of our young patients are being killed or maimed by these de- 
monstrably dangerous yet very popular machines. 
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I say to you now that the American Academy of Pediatrics will 
keep coming back again and again, until Government fulfills its re- 
sponsibility by getting these extremely hazardous vehicles out ot 
the hands of children. ■ 

No responsible pediatrician, no responsible parent, ro responsi- 
ble political leader should settle for anything less. But we are being 
asked to. The deal that has been struck among the Consumer Prod- 
uct Safety Commission, tne Justice Department and the A1V in- 
dustry is inadequate. . » 

It does virtually nothing to curb or discourage the use ot tour- 
wheel ATV's, but it does literally nothing to assist families who 
bought ATV's for their children, often as a result of deceptive feel 
good advertising. It does not satisfactorily address the inability of 
children under 16 years of age to handle such complex and inher- 
ently unstable machines. , • • . Q 

Fortunately, other powerful voices from outside the administra- 
tion and Agency offer promise. The Academy applauds the unre- 
lenting efforts of so many champions for children on Capitol Hill, 
certainly including you and your colleagues on this subcommittee 
Mr Chairman, who refuse to submit to weak agreements. 

i' would especially like to extend my personal appreciation thi« 
afternoon to Congressman Barton. His All Terrain Vehicle User 
Safety and Equity Act clearly reflects his deep commitment to 
public safety. More particularly, to the safety of our children H.K 
3991 recognizes that ATV's despite the sLck insistence of industry 
ads are not fun for the whole family they are cnpplers and kill- 
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The toll is already appalling. Since 1982, more than 900 persons 
have been killed in ATV accidents; nearly half of these victims 
were under 16 years of age; and many of them '. ere under U, and 
that's what concerns us as pediatricians. Those are just the tatali- 

1 There have been nearly 300,000 ATV related injuries, hundreds 
of which resulted in permanent brain and spinal chord injuries. Pe- 
diatricians around the country continue to warn parents ot the risk 
involved with children riding ATVs, the casualties keep piling up. 

We alone as pediatricians cannot remedy this problem. We know 
it will take firm and skillful political leadership such as that in evi- 
dence today, to make a difference. We simply cannot delay and we 
cannot meekly accept this pending agreement with the Al V indus- 
try which leaves our children at the preface. 

To be sure, the Consent Decree trumpets its emphasis on warn- 
ing the public of ATV risks. It is the judgment of the academy how- 
ever that this is perhaps the very least that Justice, the Commis- 
sion 'and industry can offer to do to attempt to protect American 
children In the first place, warnings alone probably won t work, 
especially with teenagers » ho all too often regard themselves as in- 
destructible. „ , ., C J 

Moreover, by providing marginal safeguards, there is no refund 
proposal for example, to help get the 1.6 million three-wheel ATV s 
off the market rhis agreement could lull parents and children into 
believing that elfective action actually has been taken and that 
ATV's are somehow safe. 
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To underscore this, Mr. Chairman, I just came from a meeting of 
several pediatricians on the West Coast who were amazed that you 
had called this hearing on ATV's because sophisticated as they are, 
they said the problem has obviously been solved because we have 
read in the paper about the Consent Decree. But nothing could be 
so incorrect. 

Mr. Chairman, I must say to you that pediatricians do not regard 
the regulation of ATV's as a complicated issue. Recent studies doc- 
ument conclusively the severe consequences of ATV use by chil- 
dren. Permit me. Spinal chord injury resulting from ATV mishaps 
was sustained by five children cared for over a 15 month period at 
the University of Alabama. 

Basilar skull fractures, liver lacerations and splenic rupture 
were among injuries resulting in ATV spills in a series of admis- 
sions to the pediatric trauma service at the Unhersity of Virginia. 
Seven children suffered head trauma from ATV incidents treated 
at Gillette Childrens Hospital in St. Paul. 

At Virginia, the average hospital stay was 20 days. In Minnesota, 
the majority of the children suffered permanent damage or died. 
The litany is painful, persuasive and endless. Because of these vehi- 
cles, our children are losing life and limb. Yet, unlike so many 
childhood diseases with which we grapple, the cause of this carnage 
is not obscure. 

Our experience in child development makes it clear that children 
under the age of 16 lack the coordination, balance, reflexes, percep- 
tion, maturity and incidentally, the judgment to operate three and 
four-wheeled ATV's safely. 

No labeling, no education, no training, no practice, no supervi- 
sion, could suffice to provide this developmental maturity which 
should help, I believe, solve some of the guilt which some of our 
parents have at the present time over this issue. The morbidity and 
mortality ra'es will not substantially change as long as th; se vehi 
cles are available to children. 

Mr. Chairman, pediatricians are not prepared to question the 
motives of the principal who negotiated this terribly deficient ATV 
deal for the children of this country, but neither are we prepared 
to accept the agreement. 

As a result of this lawsuit recently filed in Federal District Court 
to defer action on the proposed Consent Decree, the Academy and 
others now will have an opportunity over the ne <t 2 weeks to illu- 
minate for the court, the disservice being done t( our children. 

That effort is necessary but not sufficient No foreseeable judicial 
remedy will compel or can compel the Government and industry to 
act equitably in this matter. Thus, the Academy continues to offer 
its vigorous support of pending legislation that will restrict ATV's 
broadly and efficaciously. 

Pediatricians believe that ATV's are the most serious, new prod- 
uct related hazard to the health and welJ being of American Chil- 
dren. Their availability and use must be restricted aggressively. 

Representative Barton s bill is a reasonable and good faith effort 
to that end. H.R. 3991 moves substantially beyond the Consent 
Decree in a number of important areas. Most notably, by banning 
more broadly the sale of three-wheel ATVs and by requiring man- 
id 
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ufacturers to offer refunds to past purchasers of three-wheel 
ATV's. 

It is a measure imminently worthy of support. Mr Chairman, 
with due respect to the Congressman and to this committee, it 
simply doesn't go far enough. Pediatricians want all terrain vehi- 
cles out of the hands of American children period. 

H.R. 3991 comprises many of the safeguards that the Academy 
favors and we will work diligently to see them included in any ulti- 
mate legislative remedy. Yet, the ideal solution in support of child 
health also would include first, a ban on all future commercial 
sales of three-wheel ATV's; and of four-wheel ATV's specifically de- 
signed for use by children under the age of 16. Second, reasonable 
refunds to consumers who purchase three-v/heel ATV's, who pur- 
chased any ATV specifically designed for use by children under the 
age of 16, or who purchased any adult-sized ATV intended for use 
by children under the age of 16. 

Third, expeditious rulemaking to implement the statute. The 
risks associated with ATV's have been fully documented and dis- 
cussed. Meanwhile, 20 persons are dying and countless others are 
being injured every month. The American children have a right to 
expect prompt implementation of these important new protections. 

Mr. Chairman, through your laudable efforts, through thoughtful 
legislation such as that of Congressman Barton under consider- 
ation today and through the hard work and cooperation of your col- 
leagues here and in the Senate, the Academy is confident that 
ATV's will be exposed as a menace to the children of this Nation, 
and that they will be placed off limits. 

It is up to all of us to protect those who cannot protect them- 
selves, Thank you, Mr. Chairman. 

[The prepared statement of Mr. Narkewicz follows:] 

Statement ok Richard M Narkewicz 

Good morning, Mr Chairman My name is Richard M Narkewicz, M D , and I am 
president of the American Academy of Pediatrics, an international organization 
whose 34,000 pediatricians not only provide health care for children but share a 
longstanding and deep commitment to protect them from injuries It is with this 
commitment in mind, and with the certain knowledge that American children 
would remain seriously imperiled by the newly proposed Final Consent Decree on 
all-terrain vehicles < ATV's ), that I submit these comments and criticisms 

We have been here before, Mr Chairman, to underscore for this panel and for 
others in the House and Senate the urgency of addressing ATV's Put flatly, they 
are deathtraps unleashed on unsuspecting American families And the price has 
been high— pediatricians around the country see it paid every day More and more 
of our young patients are being killed or maimed by these demonstrably dangerous 
yet popular machines I say to you now that the American Academy of Pediatrics 
will keep coming back— again and again — until Government fulfills its responsibil- 
ity by getting these extremely hazardous vehicles out of the hands of children No 
responsible pediatrician, no responsible parent, no responsible political leader 
should settle for anything less 

But we are being asked to The deal that has been struck among the Consumer 
Product Safety Commission, the Justice Department and the ATV industry is inad- 
equate It does virtually nothing to curb the scourge of four-wheel ATV's, it does 
literally nothing to assist families who bought ATV's for their children, often as a 
result of fraudulent, feel-good advertisements, and it does not satisfactorily address 
the ability of children under 16 years of age to handle such complex and inherently 
unstable machines Concerned citizens, in the interest of child health, need not be 
deterred by such regrettably ineffective negotiations on the part of its current Fed- 
eral advocates for public safety 
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Fortunately, other powerful voices from oufc 'de the administration nnd Agency 
offer promise. The Academy applauds the unrf i° ting efforts of so many champions 
for children on Capitol Hill, certainly including you and your colleagues on this sub- 
committee, Mr Chairman, who refuse to submit to weak agreements I would espe- 
cially like to extend my appreciation this morning to Congressman Joe Barton His 
promising All-Terrain Vehicle User Safety & Equity Act, HR 3991. clearly recog- 
nizes that ATV's, despite the slick insistence of industry ads, are not "fun for the 
whole family." They are killers and c ripple rs 

The toll is already appalling. Since 1982 more than 900 persons have been killed 
in ATV accidents Nearly half of these victims were under lti years of age. and 
many of them were under 12 Those are just the fatalities Ther* have been nearly 
300,000 ATV-related injuries, hundreds of which resulted in permanent brain and 
spinal cord injuries How many more of our children and grandchildren must buffer 
death or disability before prudent measures are taken to prevent these predictable, 
unnecessary tragedies? 

Pediatricians around the country continue to warn parents of the risks involved 
with children riding ATV's, but the casualties keep piling up We alone cannot 
remedy this problem We know it will take firm and skillful political leadership, 
such as that in evidence today, to make a difference But we simply cannot delay, 
and we cannot meekly accept this pending agreement with the ATV industry, which 
leaves our children at the precipice Incredulous parents of victims ask time and 
again, and with every right, "Why didn't someone warn us of the dangers 7 Why are 
these machines even allowed on the market 9 " 

To be sure the Consent Decree trumpets its emphasis on warning the public of 
ATV risks. It is the judgment of the Academy, however, that this is the least— per- 
haps the very least — that Justice, the Commission and industry can offer to do to 
attempt to protect American children In the first place, warnings alone probably 
won't work, especially with teenagers, who all too often regard themselves as inde- 
structible. Moreover, by providing only marginal safeguards this agreement could 
lull parents and children into believing that effective action actually has been 
taken, and that ATV's now are somehow safe. 

Mr Chairman, as physicians dedicated to the promotion of child health, I must 
say to you that we do not regard the regulation of ATV's as a complicated <ssue 
Recent studies document conclusively the severe consequences of ATV use by chil- 
dren. Spinal cord injury resulting from ATV mishaps was sustained by five children 
cared for over a 15-month period at the University of Alabama. Basilar skull frac- 
tures, liver lacerations and splenic rupture were among injuries resulting from ATV 
spills in a series of 12 admissions over a 26-month period to the pediatric trauma 
service at thf University of Virginia. Seven children suffered head trauma from 
ATV incidents treated at the Gillette Children's Hospital in St Paul At Virginia 
the average hospital stay was 20 days The majority of the Minnesota children suf- 
fered permanent damage or died 

The litany is painful, persuasive and endless — because of these vehicles, our chil- 
dren are losing life and limb, yet unlike so many childhood diseases with which we 
grapple, the cause of this carnage is not obscure Our experience in child develop- 
ment makes clear that children lack the coordination, balance, reflexes, perception, 
maturity and judgment to operate three- and four-wheeled ATV's safely r.o label- 
ing, no education, no training, no practice, no supervision could suffice to provide 
this developmental maturity The morbidity and mortality rates will not substan- 
tially change as long as these vehicles are available to children 

Mr Chairman, what the Government finally has done, and only after years of 
pressure from consumer groups and legislators is reach a "compromise" agreement 
with ATV manufacturers. But the only issue compromised in this deal is public 
safety, certainly that of children. The CPSC and the Justice Department announced 
on Itecember 30, after the holiday shopping season, their proposed agreement with 
the industry to ban future sales of three-wheel ATV's and to require manufacturers 
to undertake buyer-education campaigns That agreement, of course, which was for- 
mally consummated 2 days ago, offers no recourse for families *ho already own 
ATV's And with no refund or recall provision included in the agreement, 1 6 mil- 
lion three-wheel vehicles linger like ticking time bombs in the hands of consumers, 
including many American children Three-wheelers have an average life span cf 7 
years, so the AAP is bracing for the wave of children's death and injurv to continue 
well into the 1990s. 

Pediatricians are also bracing for undiminished deaths and injuries from four- 
wheel ATV's, which we regard as essentially as dangerous as three-wheelers in the 
hands of children. Regrcttabiy, they will still be legally available for sale— some to 
children as young as age 12— under #1 e proposed deal. The Academy strongly be- 
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lieves that no child under the age of 16 should be permitted to operate any ATV 
Indeed, on the very day that the parties announcd the preliminary Consent Decree, 
a 16-year-old boy was killed in upstate New York when his four-wheeler flipped over 
and crushed him Since these models are newer, data is scarce, but of the ATV 
deaths reported to the CPSC in the first 5 months of 1987, 45 percent involved four- 
wheel ATV's. The Consent Decree totally ignores this issue 

Commissioner Anne Graham of the CPSC published an eloquent dissent on De- 
cember 30 with which the Academy fully concurs. "Since 1984 the Commission has 
been working with he (ATV) industry to no avail This industry's record is not cred- 
ible," Commissions Graham stated "For the most part, this (ATV) industry has not 
demonstrated any responsible self-administered cautions or safeguards when th? 
hazard to the consumer became apparent. Industry's inaction is particularly diffi- 
cult to believe with regard to children." The Commissioner went on to emphasize 
that "the Government, to the best of my knowledge, has never faced a problem in 
its control that allowed 20 Americans to die each month " 

Mr. Chairman, pediatricians are not prepared to question the motives of the prin- 
cipals who negotiated this terribly deficient ATV deal for the children of this coun- 
try. But neither are we prepared to accept the agreement. As a result of its lawsuit 
recently filed in Federal district court to defer action on the proposed Consent 
Decree, the Academy and others now will have an opportunity over the next 2 
weeks to illuminate for the court the disservice being done to our children 

That effort is necessary but not sufficient No foreseeable judicial remedy will 
compel or can compel the Government and industry to act equitably in this matter. 
Thus the Academy continues to offer its vigorous support of pending legislation that 
would restrict ATV's broadly and efficaciously Pediatricians believe that ATV's are 
the most serious new product-related hazard to the health and well-being of Ameri- 
can children, and their avaih bility and use must be restricted aggressively. 

Representative Barton's bill is a reasonable and good-faith effort to that end H.R 
3991 moves substantially beyond the Consent Decree in a number of important 
areas, most notably by banning more broadly the sale of three-wheel ATV's and by 
requiring manufacturers to offer refunds to past purchasers of three-wheel ATV'3 It 
is a measure eminently worthy of support insofar as it goes. 

But Mr. Chairman, with due respect to the Congressman and to this committee, it 
simply doesn't go far enough. Pediatricians want all-terrain vehicles out of the 
hands of American children Period. H R. 3991 comprises many of the safeguards 
that the Academy favors, and we will work diligently to see them included in any 
ultimate legislative remedy Yet the ideal solution in support of child health would 
include: 

—A ban on all future sales of three-wheel ATV's, and of four-wheel ATV's specifi- 
cally designed for use by children under the age of 16. 

—Reasonable refunds to consumers vho purchased three-wheel ATV's, who pur- 
chased any ATV specifically designed for use by children under the age of 16, or 
who purchased any adult-sized ATV intended for use by children under the age of 
16 

—Expeditious rulemaking to implement the statute 

Congress can't do everything \ . nile new laws may •> enacted here that ban the 
commercial sale of certain ATV's, private "family to family" purchases are another 
matter. Information recently developed by the Consumer Federation of America 
suggests that the "black market" for ATV s is flourishing, in Arizona at least, and 
that is a bad sign. The heavy volume of newspaper advertisements for used ATV's 
can only result in shifting the threat of ATV-related death or injury from one 
family to another For its part, the Academy has developed model State legislation, 
and our pediatricians will work in capitals across the country to promote licensure 
for ATV operators at a minimum age of 16. 

Congress could do more to serve children, however, and we respectfully urge you 
to. With regard to four-wheel ATV's, for example, there continues to be, in the judg- 
ment of the Academy, too little attention to the relative peril. As we have men- 
tioned, the CPSC's own figures for the first 5 months of last year show that nearly 
half of the ATV-related deaths occurred in mishaps involving four-wheelers. With 
regard to ATV's specifically designed for child operators, the Academy would only 
reiterate its professional conclusion that children under the age of 16 simply lack 
the capacity to operate any ATV safely. 

Finally, as someone who has followed this issue closely over the past several 
years, I would also urge that Congress direct the Government, upon the enactment 
of any ATV legislation, to promulgate ite rules as promptly as possible. The r^ks 
associated with ATV's have been fully documented and discussed, meanwhile, fcO 
persons a*e dying and countless others are being injured every month American 
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children have a right to expect expeditious implementation of these important new 
protections. 

Mr Chairman, through your laudable efforts, through promising legislation such 
as that of Congressman Barton under consideration today, and through the hard 
work and cooperation of your colleagues here and in the Senate, the Academy is 
confident that ATV's will be exposed as a menace to the children of this Nation, 
and that they will be placed off limits It is up to all of us to protect those who 
cannot protect themselves 

Mr. Fm)rio. Ms. Weiss. 

STATEMENT OF SUSAN WEISS 

Ms. Weiss. Thank you. Mr. Chairman and members of the sub- 
committee, I am Susan Weiss, legislative representative for Con- 
sumer Federation of America. CFA is the Nation's largest con- 
sumer advocacy organization. We represent more than 240 local, 
State and national consumer groups, with a combined membership 
of more than 50 million people. 

Product Safety and the actions of the CPSC are among CFA's 
highest priorities. Monitoring of the Commission over recent years 
has revealed a rather dismal picture of this Nation's watchdog for 
product safety. We have watched the CPSC drag its feet on critical 
regulatory intervention in the face of dangerous products, choosing 
too often to defer to timetables set by industry for voluntary action. 

The timetable has meant delay and inaction, often at great cost. 
ATV's are certainly the most egregious case in point. The Agency's 
failure to .adequately protect consumers, and in particular the Na- 
tion's children from the hazards of these dangerous vehicles makes 
Congressional action imperative. 

This week the CPSC and ATV manufacturers finalized a Consent 
Decree intended to remedy a safety void that has evolved as a 
result of past Government inaction on these vehicles. While provid- 
ing detailed notices, warnings and training plans for three and 
four-wheeled ATV's, which we certainly welcome, this final agree- 
ment does fall short of remedying critical safety concerns. 

We very much applaud your efforts, Mr. Barton, and your leader- 
ship and that of your colleagues in advancing this legislation that 
promises to take up where the CPSC has faltered. 

H.R. 3991 demonstrates that safety is not and cannot be a parti- 
san issue. We appreciate the opportunity to present our views 
today on this bill and on the final decree. As you have heard over 
and over again today, the number of deaths and injuries from 
ATV's are staggering. 

The death toll since 1982 now nears 1,000 and serious injuries 
are estimated at 350,000. Yet, these vehicles were marketed as safe 
and easy to ride, family 'an, sold too often with little or no warn- 
ing as to the risks of death or injvny actually associated with oper- 
ating these vehicles, particularly toward children. 

The agreement finalized this we< k fails to get any of the estimat- 
ed 1.5 million three-wheeled vehick off the market, and further to 
get ATV's or adult-sized ATV's purchased for children under 16 
out of their hands. By abandoning the refund provision, the Gov- 
ernment abandoned its sole hope for reducing the number of these 
vehicles in the marketplace. As Commissioner Graham said this 
morning, that is tantamount to reducing the number of deaths and 
injuries. 
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Further, the consumer who bought a product he or she believed 
to be safe for themselves or for their children, is now left holding 
the bag. As the chairman suggested earlier, one alarming out- 
growth of the decrees failure to provide refunds may bo the evolu- 
tion of a private resale market for used three-wheeled vehicles 
among consumers. 

A recent survey that CFA has done of a major Arizona newspa- 
per, revealed that 81 percent of the vehicles being sold were three- 
wheeled vehicles, 86 percent of those were from model years 1983, 
1984, 1985 and D86. These sales can well continue into the next 
decade, given the average 7 year lifespan of a three-wheeied vehi- 
cle. 

If consumers were provided the opportunity for a refund, ATV 
owners would certainly be less likely to voice these unsafe vehicles 
off on other unprotected consumers. We feel like that is a very crit- 
ical point. 

We don't want to pass the injury from one family to another. 
The decree fails to advance adequate protections for children under 
16 from the unreasonable hazards of AT Vs. The consensus is clear 
that the risk of harm is substantially magnified when ATV's are 
operated by children under ag3 16. Yet, instead of clearly and un- 
equivocally precluding children under 16 from riding ATV's, the 
decree permits manufacturers to continue marketing certain sized 
ATV's for children 12 to 16. 

You have heard all morning about the message. Our feeiing is 
that this also sends a dangerous and confusing message. Even the 
smallest ATV's for young children can apparently travel upwards 
of 28 miles per hour. We just don't know how many more children 
have to die and suffer permanent injuries before the message is 
made clear that they are not safe for children. 

While the training plans, the warnings, the notices afforded by 
the decree again are surely welcomed and certainly are long over- 
due safety measures, we don't believe that they are sufficient to 
assure that the carnage from these vehicles will cease. 

The deficiencies in the decree necessitate legislative intervention. 
The measures provided by H.R. 3991 are warranted and critical. By 
requiring refunds to past purchasers of three-wheeled ATV's and 
by prohibiting commercial sales of new or resale of used three- 
wheel ATV's H.R. 3991 significantly expands the protections afford- 
ed consumers beyond the terms of the decree 

It crrates an incentive to voluntarily turn in these vehicles and 
serves as a disincentive to sell them privately to other consumers. 
A Government mandated refund also sends an unambiguous mes- 
sage again, that these are dangerous vehicles and should not be 
driven. 

The bill would also finally generate enforceable rules for safety 
measures and performance and design standards. Despite the fact 
that CPSC initiated rulemaking nf;iriy 3 years ago, there are still 
no Government standards for these vehicles and we are pleased 
that this bill recognizes the nev^d lor that. 

They are needed and they are needed soon. While we very much 
support the protections and your efforts under the legislation at 
hand, we would urge that you consider certain additional measures 
to broaden those protections, particularly for children. 
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In light of the unquestionable risk we have heard today for chil- 
dren under 16, we would urge that the refund provision in the biH 
also include ATV's purchased for children under 16, adult-sized ve- 
hicles for children under 16, and further, that there be a prohibi- 
tion against the sales of ATV's designed for use by children under 
16. 

Finally, in light of the monthly death and injury count from 
ATV use, we would also urge that the safety rule required by the 
bill be promulgated in a sl x jrter period of time than the 6 months 
now prescribed. There are, in effect, emergency measures that 
should and can be put in place quickly. 

The deficiencies in the decree bespeak the need for quick passage 
of this legislation to ensure that long, overdue safety measures are 
finally put in place for ATV's and to revive a sleeping product 
jafety agency. We strongly support your vigilance and that of your 
colleagues in pursuing this end. 

[The prepared statement of Ms. Weiss follows:] 



Mr. Chairman and members of the subcommittee, I am Susan Weiss, Legislative 
Representative for Consumer Federation of America CFA is the Nation's largest 
consumer advocacy organization, representing more than 240 local, State and na- 
tional consumer organizations with a combined membership of more than 50 million 
people. 

Product safety and the actions of the U S. Consumer Product Safety Commission 
(CPSC) are among CFA's highest priorities. Monitoring of the Commission over 
recent years has revealed a dismal picture of this Nation's watchdog for product 
safety. The CPSC has dragged its feet on critical regulatory intervention in the face 
of dangerous products, choosing too often to defer to industry's timetable for volun- 
tary action. And that timetable has meant delay and inaction, often at a great cost 
All Terrain Vehicles (ATV's) are certainly the most egregious cape in point The 
Agency's failure to adequately protect consumers, in particular tne Nation's chil- 
dren, from the hazards of these dangerous vehicles makes Congressional interven- 
tion imperative. 

This week the CPSC and ATV manufacturers finalized a Consent Decree intended 
to remedy a safety void that has grown out of Gownment inaction on ATV's. The 
decree, however, falls far short of this goal, failing to provide effective means to 
get— and keep — even the most dangerous of these vehicles off the market and out of 
the hands of children and other unsuspecting consumers We applaud the leadership 
of Congressman Joe Barton and his colleagues on the committee in advancing legis- 
lation that promises to take up where the CPSC has clearly faltered. H R. 3991 is a 
strong affirmation that safety is not and cannot be a partisan issue By requiring 
manufacturers to offer refunds to past purchasers who turn in their used vehicles 
and by prohibiting the commercial sales of new and used three-wheeled ATV's, the 
measure provides fundamental safeguards omitted in the final decree We appreci- 
ate the opportunity to present our views on H.R. 3991 and on the Consent Decree 

With the death toll rapidly nearing 1,000 and senous injuries estimated at 
350,000, the Commission has finalized an agreement whose terms are simply inad- 
equate to stem this devastation Most significantly, the decree fails to get any of the 
1.5 million three-wheeled vehicles off the market and to get adult-sized four-wheeled 
vehicles purchased for children under 16 out of their hands There is no recall 
mechanism, nor is there even a prohibition against the commercial sale of used 
thrie-wheeled ATV's. Furthermore, the protection afforded our Nation's children, 
who make up nearly 50 percent of those killed or injured on these vehicles, is at 
best minimal. 

In December of 1986, having labeled ATV's "imminently hazardous," the Commis- 
sion voted to proceed with an enforcement action under section 12 of the Consumer 
Product Safety Act. The action sought refunds for consumers who purchased three- 
wheeled A^V s and adult-sized ATv's intended for use by children under 16 One 
year of study and an estimated 200 deaths later, the Government filed its action 
seeking these same refurds. Yet in the ultimate agreement reached with ATV man- 
ufacturers, the CPSC did an about face Agreeing to abandon the refund request, the 
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Commission relinquished the sole means available to reduce the number of these 
vehicles on the market and thus reduce the potential number of deaths and injuries 
Under the terms of the preliminary decree, ATV manufacturers were required to 
notify past purchasers of three-wheeled ATV's that they may in fact present a risk 
.a death or serious injury and that they may be dangerous to operate The manufac- 
turers were then relieved of any further action with respect to these vehicles. The 
result: consumers are now left holding the bag 

One alarming result cf the decree s failure to provide refunds appears to be the 
evolution of a private resale market for used three-wheeled ATV's among consum- 
ers A recent survey vf classified advertisements in a major Arizona newspaper re- 
vealed that, of the 58 ads for 75 ATV's, 81 percent of those being sold were three- 
wheeled vehicles. The survey also found that, of the 75 ATV's, 86 percent were from 
model years 1983, 1984, 1985 and 1986. 

Such sales may continue well into the next decade, given the average 7-year life- 
span of a three-wheeled ATV. It has been estimated that one in every three ATV's 
may well carry its rider to serious injury or death within this 7-year period If the 
Decree had provided refunds to consumers, ATV owners would certainly be less 
likely to foist these unsafe vehicles off on other unprotected consumers 

Review of the decree reveals that many years of investigation and millions of tax- 
payer dollars later, we are left with a settlement that retreats from, rather than 
ad vp' ?es, protection of the Nation's children from this imnvnent and unreasonable 
hazard. The Government's complaint echoe* ^ie strains from every corner of the 
medical profession: the risk of harm presenter by ATV's is substantially magnified 
when they are operated by children under 16 Statistics sadly bear this out: nearly 
Iialf of those who die or are seriously injured on ATV's are children under 16. Pedi- 
atricians and CPSC alike recognize that children lack the cognitive skills and judg- 
ment to operate these machines safely. Yet instead of clearly and unequivocally pre- 
cluding children under 16 from riding ATV's, the decree allows manufacturers to 
continue marketing certain sized ATV's for children. This sends a dangerous and 
confusing message. Even the smallest ATV's for young children can apparently 
travel upwards of 28 miles per hour. How many more children must die and suffer 
permanent injuries before the message is made clear? 

Finally, the decree requires only that the manufacturers repurchase new three- 
wheeled vehicles from the dealers or retailers Thus, retailed/dealers— not parties 
to the action and therefore not bound by its terras — may continue to cell new three- 
wheeled ATV's still in inventory or, more significantly, used three-wheeled vehicles 
that may subsequently come into inventory. Furthermore, by limiting the stop sale 
provision only to three-wheeled ATV's, and new ones at that, the decree creates a 
dangerous impression that three-wheeled ATV's are unsafe while four-wheeled vehi- 
cles are safe. Recent statistics do not bear this out. Nearly 45 percent of deaths re- 
ported thus far to the CPSC in 1987 involved four-wheeled ATV s. 

These provisions of the decree, coupled certainly with others, do raise the question 
of exactly whom the Commission voted 2 to 1 to protect in agreeing to settle this 
action. While training, warnings and notice afforded by the decree are surely wel- 
come safety measures, and certainly long overdue, they are simply not sufficient 
now to assure that the carnage from these vehicles will cease The deficiencies in 
the decree necessitate legislative intervention. 

Your vigorous efforts and that of your colleagues to reign in this Agency and ad- 
dress through legislation the product safety vacuum CPSC has created regarding 
ATV's grow more vital with each day. This Agency cannot be allowed to delay 
action, then rush into an incomplete response to a hazard on the magnitude of 
ATV's, and call that protection 

The measures provided by H R 3991 are warranted— and critical, since it is now 
clear that CPSC has t'allen short in its responsibility. By requiring refunds to past 
purchasers of three-wheeled ATV's and by Prohibiting commercial sale of new or 
resale of used three-wheeled ATV's, H.R. 3991 significantly expands the protection 
to consumers beyond that provided in the final decree. The recall mechanism cre- 
ates a voluntary incentive to turn in these vehicles and serves as a disincentive to 
sell them privately to other consumers. A government-mandated recall also sends 
an unambiguous message to consumers that, at a minimum, three-wheeled ATV's 
are hazardous and should not be driven. Further, the bill curbs the future sale of all 
used three-wheelers bv dealers/retailers, otherwise permissible under the terms 
worked out by CPSC in the decree. 

The bill would also finally spawn safety measures and a performance and design 
standard, both of which CPSC has thus far failed to accomplish, despite having initi- 
ated rulemaking over 3 years ago The safety measures would augment relief afford- 
ed in the decree, extending enforceable measures to both the deaiers and the manu- 
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facturers Specification of performance standards. b> a date ce r i.v:i, clarifies the 
ambiguities left unresolved by the final decree 

In short, H R 3991 would institute vital prousions to help msure that the public 
is protected from the hazards of ATV s However, we wou urge tha' additional 
measures be adopted to round out those protections for public safety— in particular 
child safety Because children under 16 are unquestionably the most vulnerable to 
ATV deaths and injuries Therefore we urge that the refund provision in H R 3991 
include all ATV's purchased for children under lti years of age We must eliminate 
the image that ATV's are family fun for kids, they are not As many as 10 children 
under 16 years of age may die every month from ATV use All ATV's. whether de- 
signed for children or adult-sized vehicles, must be kept out of the hands of children 
under 16 This action cannot be compromised, too many young lives are at stake 
These are critical steps that the CPSC must be directed to take to assure that our 
children are finally protected from ATV hazards We are also prepared to do what- 
ever we can to support State licensing for ATV's, comparabi to requirements for 
other motorized vehicles 

In light of the monthly death and injury count from ATV use, we wojld only urge 
this committee to expedite promulgation of the safety rule for training, labeling, 
and other safety measures During the 6 months contemplated by the bill to firahze 
this rule, upwards of 120 more people may die. and countless more may be injured. 
And, in fact, the toll is certain to be far greater as we await enactment of this legis- 
lation Enough is enough 

Although reality dictates that enforcement actions against private sales of tkiee- 
wheeled ATV's would occur rarely if ever, we would prefer that *he statute not ex- 
plicitly exempt private sales These sales should be discour^o by all possible 
means Their express exemption from the statutory ban suggests an acceptability of 
such sales and sends a confusing message The message houlc 1 be clear these are 
dangerous vehicles, and their purchase shouM be avoided 

The deficiencies in the decree bespeak the need for swift enact nent of legislation 
to assure that long-overdue safety measures are put into place for ATV's and to 
revive a sleeping product safety agency We strongly support your vigilance and 
that of your colleagues in pursuing this end 

Mr. Florio. Thank you both for your testimony. The gentleman 
from Texas. 

Mr. Barton. Thank you, Mr. Chairman. I apologize for being 
back a little late. I actually did try to eat something and I under- 
stand you probably didn't. I wasn't here for your testimony, Dr. 
Narkewicz but I did read it carefully last night. I just want you to 
reinforce if you can, my conclusion from reading your testimony is 
that you support the bill that we have introduced here, but your 
association wants even stronger measures. 

I believe you all would like a recall and you want to ban four- 
wheeled vehicles also; is that correct? 

Mr. Narkewicz. That is correct. Unlike some of the other wit- 
nesses, Congressman Barton, I am here representing my associa- 
tion which are the pediatricians of this country. 

I am not here because I have had a personal experience with 
ATV's in that one of my family has been involved in an accident, 
fortunately. As I looked at those statistics that were put up there, I 
would like to say that I don't want any of my patients, I don't want 
any of my grandchildren or any of your children or grandchildren 
to be on that list of statistics that are up there. 

The pure fact of the matter is that children under the age of 16 
lack the ability, the coordination and the decision power necessary 
to power these machines. I would point out to you after six public 
hearings, the major findings of the Consumer Product Safety Com 
mission were basically three. 

First, children under 12 are unable to operate safely any sized 
ATV. Second, children under 16 are at greater risk of injury and 
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death than are <~dults operating advlt-sized ATV's. The other, of 
course, were thf volunt' ry standards were inadequate. 

So based on what I have just said and based on the hundreds of 
letters and telephone calls that I am getting from my constituents 
who take care of the children, our point is that three-wheeled vehi- 
cles are extremely ^angerous. If you look at the statistics from last 
year over the first 5 months collected, half of the injuries and 
deaths occurred in the four-wheeled vehicies. 

Based cn the con, lusion of what we know about children not 
having the ability to drive these complex vehicles under 16, we 
would not be satisfied until they are recalled out of the hands of 16 
year olds, and that they can't be sold to anyone to be used for chil- 
dren under 16. 

Mr. Barton. I would like to hear both of your responses to Mr. 
Chairman Scanlon's interpretation of defect, as I understood it, 
there is no mechanical defect. As long as there is no mechanical 
defect, he doesn't feel that there should be a refund. 

The other two Commissioners didn't share that opinion, so it is 
not a majority opinion. What do you think? Do you think these ve- 
hicles are defective in a common sense? 

Mr. Narkewicz. I look at a defect as outcome oriented. If chil- 
dren are dying and children are being injured, anc the vehicle is 
the specific instrument that th*y ?:e using, I would say that the 
vehicle is inherently unsafe and dangerous. 

Ms. Weiss. I would ^osolutely agree with that. I think what we 
see here is a vehicle safety problem in terms of design. It is unsafe 
in its outcome. That has been borne out by the statistics. 

Mr. Narkewicz. Mr. Barton, for trr record, we favor refunds and 
not necessarily recalls. 

Mr. Barton. OK. It was about 1 a.m. this morning when I read 
your testimony. Again, I have several pages of questions, but I will 
submit them for the record and yield back to the chairman. 

Mr. Florio. Let iiie express my appreciation for the participation 
of the two witnesses who have been, on an ongoing basis, very coop- 
erative with the committee. This is not the first time, of course 
that we have heard from the two witnesses. Dr. Narkewicz, I knov 
that 1 speak for Congressman Barnard in terms of his appreciation 
of the expertise that you have provided t.> his committee and now 
to our committee as well. 

I want to express the appreciation of the committor to both wit- 
nesses, and thank you for your participation. 

Mr. Narkewicz Thank you, Mr. Chairman. 

Ms. Weiss. Th^nk you. 

Mr. Florio We are now pleased to have our last panel /' wit- 
nesses, and we appreciate their patience^ through the course of a 
long day. We are pleased to have Mr. Lloyd Cutler, Wilmer, Cutler 
and Pickering, representing Honda; Mr. Howard Willens of the 
sane firm, representing Honda; Mr. Douglas Toms, consultant for 
the American Honda Motor Corporation. 

It is my understanding that they will be accompanied by individ- 
uals. I will let them make the introductions of the people who are 
here. Mr. Cutler. 
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STATEMENTS OF LLOYD N. CUTLER AND HOWARD P. WILLENS, 
ATTORNEYS, CUTLER AND PICKERING, nv BEHALF OF AMERI- 
CAN HONDA MOTOR CO., INC.; ACCOMPANIED BY DOUGLAS W. 
TOMS, CONSULTANT, AMERICAN HONDA MOTOR CO., INC.; MAT- 
THEW SCHEIDER, ATTORNEY, WILKIE FARR & GALLAGHER, 
REPRESENTING YAMAHA; HARRY CLADOUHOS, ATTORNEY, 
PETTIT & MARTIN, REPRESENTING SUZUKI; AND MARK L. GER- 
CHICK, ATTORNEY, PAUL HASTINGS, JANOFSKY & WALKER, 
REPRESENTING KAWASAKI 

Mr. Cutler. Thank you, Mr. Chairman. *Ve very much appreci- 
ate this opportunity to be heard. My name is Lloyd Cutler. I am 
accompanied as you said, by my partner, Howard Willens and Mr. 
Douglas Toms, an experienced vehicle safety expert and adminis- 
trator. We three appear today on behalf of American Honda Motor 
Company, Incorporated as well as the other thre major U. S dis- 
tributors of ATV's; Kawasaki Motors Corporation, U.S.A.; U.S. 
Suzuki Motor Corporation; and Yamaha Motor Corporation U.S.A. 

At the table with me are attorneys for those companies including 
Mr. Matthew Schneider of Wilkie, Farr and Gallagher, represent- 
ing Yamaha; Mr. Harry Cladouhos of Pettit and Martin, represent- 
ing Suzuki; Mr. Mark Gerchick of Paul, Hastings, Janofsky and 
Walker, representing Kawasaki. 

Mr. Florio. Gentlemen, welcome to our committee. 

Mr. Cutler. Last December at the request of the Consumer Prod- 
uct Safety Commission and at the urging of several members of 
this subcommittee and others, the Department of Justice brought 
suit on behalf of the United States against the distributors of all 
terrain vehicles, seeking relief under section 12 of the Consumer 
Product Safety Act. 

That suit, as has been mentioned this morning, has resulted in 
the filing on March i4 of the proposed Final Consent Decree with 
the United States District Court, under which the Government will 
obtain most of the relief sought by its complaint. The District 
Court has scheduled a hearing for April 18, at which all interested 
persons will have an opportunity be heard on whether the proposed 
final decree should be approved and entered by the court. 

The ATV distributors, Mr. Chp'-nan, are concerned that H.R. 
3991 is intended to legislate the outcome of this judicial proceeding, 
by superseding the terms of the proposed decree negotiated by the 
Government and the defendants. This decree contains comprehen- 
sive and unprecedented provisions in the area of training, safety, 
education, notices and warning. But it does not include, as has 
been noted again this morning, any provision for the recall of 
three-wheeled ATV's now in the hands of users, nor does it require 
the distributors to offer refunds to those responding to the recall as 
the Government's complaiat has requested. 

It also obliges the Consumer Product Safety Commission not to 
institute an administrative proceeding for the purpose of recall and 
refund for a period of 12 months, and then only upon the basis of 
substantial new evidence. 

H.R. 3991, however, would override these terms by requiring the 
Commission to issue regulations within 6 months ordering such a 
recall and refund. H.R. 3991 also directs the Coi- * ssion to super- 
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aede the decrees provisions on the content of warnings, labels, ad- 
vertising campaigns and owners manuals and on the scope and in- 
centives of the training program about which you heard this morn- 
ing, with new requirements *o be issued within the next 18 months, 
even though according to the decree its provisions are to remain in 
force for 10 years. 

H.R. 3991 is not a general amendment of the Consumer Product 
Safety Act applicable to all consumer products. It applies only to 
ATV's and to the defendants in the present judicial proceeding. Its 
obvious purpose, and I think this became clear this morning, is to 
override the decision that may shortly be reached in that proceed- 
ing. 

In our respectful submission, H.R. 3991 is unwise, unconstitution- 
al, and as far as we have been able to find, unprecedented. It is 
unwise in our view, because it would unilaterally set aside a care- 
fully crafted litigation settlement agreement worked out by the Ex- 
ecutive Branch and an independent administrative agency, that 
has been submitted to an Article III Judge for approval after a full 
public hearing. 

Under the executive's duty to take care that the law be faithfully 
executed, the executive enters into hundreds and perhaps thou- 
sands of litigation settlements every year, many of them with judi- 
cial approval. "Hie settlement process, as I think everyone would 
concede, is an ^.dispensable element of effective law enforcement. 

But who is going to make a litigation settlement with the Gov- 
ernment, and particularly with this Commission, if the Govern- 
ment can unilaterally alter the settlement at will as H.R. 3991 
would do, and retroactively increase the price of settling the case? 

In our respectful submission, H.R. 3991 is also unconstitutional. 
In 1530 the English Parliament enacted an infamous law providing 
that the Bishop of Rochester's cook should be boiled in oil for alleg- 
edly putting poison in a porridge. 

Mr. Barton. That was before I was born, I just want to the 
record to show. 

Mr. Cutler. But you have seen all the films on public television 
of Henry VIII. The unfortunate cook was thereupon duly cooked 
without benefit of trial by judge or jury. This sort of trial by legis- 
lature influenced the framers to create a Government of three dis- 
tinct branches, no one of which could exercise all of the powers of 
any of the other branches. 

Also, it influenced the framers to prohibit bills of Attainder— leg- 
islative measure imposing penalties or disabilities on particular 
persons or classes of persons — as well as retroactive ex post facto 
laws. It also led the first Congress to propose and the States to 
ratify the Bill of Rights, including the Fifth Amendment provision 
that neither Congress nor any other branch of the Government 
may deprive any person of life, liberty or property without due 
process of law. 

As Justice Stevens has observed, normally the »nstitution re- 
quires Congress to proceed by general rule making rather than by 
deciding individual cases. To us, H.R. 3991 is a bill providing, in es- 
sence that the like the Bishop of Rochester's cook, the distributors 
of ATV's shall be boiled in oil without judicial trail or even admin- 
istrative hearings, in short, without due process of law. 



ERIC 1S5 



121 



It declares that ATV s 'shall be considered banned hazardous 
Products for which a rule v/as promulgated under section 8" of the 
CPSC without any of the hearings, findings and other procedural 
requirements which this act and the Constitution itself guarantee 
before such a determination can be made. 

It contrasts sharply, Mr. Chairman, with the 1974 amendments 
of the Highway Safety Act requiring a judicial "trial de novo with 
the burden of proof on the Government to prove by a preponder- 
ance of the evidence, that a safety related defect exists ' before a 
n mufacturers could be ordered to recall a product. 

'Congress expressly adopted this procedure to avoid violating 
what your committee then saw as "The Constitutional Right of Due 
Process." 

Mr. Florio. Are you suggesting that Mr. Barton's bill is provid- 
ing for recalls? 

Mr. Cutler. We are suggesting that Mr. Barton's bill is provid- 
ing for recalls and refunds, yes. If you deem something to be a 
banned hazardous product, I would think that is the inevitable con- 
sequence. Certainly, if that were done pursuant to hearings and 
findings under this Consumer Product Safety Commission Act, that 
would be one of the consequences. 

We also think that H.R. 3991 is a constitutionally prohibited Bill 
of Attainder and ex post facto law. It singles out a particular ver- 
sion of a particular product made find distributed by only five com- 
panies, and decrees that those companies must refund all or part of 
the purchase price of sales predating the statute to customers who 
want refunds. 

It amounts to a law, pronouncing without trial, that A shall pay 
damages to B. It arrogates to the lc 6 Mature all the power of the 
executive and judicial branches to make the law, to prosecute the 
case and to make the judgment. 

In short it ?s a throwback, in our submission, to the Parlia- 
mentary trial by legislature that the American Constitution for- 
bids. It is also a throwback, we would respectively submit, to the 
Alice in Wonderland principle of sentence first and trial later. 

We believe respectfully that H.R. 3991 also proclaims what is in 
effect a rule of decision for an ongoing judicial proceeding, in viola- 
tion of the principle of United States v. Klein, reaffirmed in United 
States v. Sioux Nation, also a rule of decision for ongoing and 
future administrative proceedings before the Commission, in viola- 
tion of the principle enunciated by Justice Powell in the Chadha 
case where Justice Powell said that Congress, by asserting the 
right to override Immigration Service adjudications waiving depor- 
tations in particular cases has "assumed a judicial function in vio- 
lation of the separation of powers." 

H.R. 3991 may also violate the Equal Protection Clause. It de- 
prives the milkers and distributors of three-wheel ATV's of proce- 
dural prote' ons available to the makers and distributors of all 
other consumers products before they can be banned as unsafe. 
While it determines that all three-wheel ATV's forever are banned 
hazardous product*, regai^iess of what technical improvements 
made be made in the future, ii bars their sale in new or used condi- 
tion only by manufacturers;, distributors or dealers, but not by 
present owners. 
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It makes a special exception for the right of present owners to 
sell their vehicles to other people. It is present owners who now 
possess virtually all of the three-wheel ATV's now in existence in 
this country. 

Finally, it is our view that H.R. 3991 may take the property of 
the ATV distributors for a public use, namely as vou have said ear- 
lier this morning, recalls and refunds to customers designed to 
remove the allegedly hazardous vehicles from use without just com- 
pensation. It imposes the cost of this public use solely on the manu- 
facturers while permitting ATV owners who are satisfied with 
their vehicles to sell these vehicles to new users. 

The manufacturers, in our view, would therefore be entitled to 
file suits for just compensation against the Government under the 
Tucker Act, a right that they would be forced to invoke if H.R. 
3991 becomes law in its present form. 

For all of the above reasons, Mr. Chairman, we urge that further 
action on H.R. 3991 be deferred until after the very constructive 
Final Consent Decree agreed to by the Government and the ATV 
distributors is given a chance to enter into force and have its an- 
ticipated beneficial effects. 

With your permission, Mr. Willens will now describe those bene- 
ficial effects to you. 

[Testimony resumes on p. 157.] 

[The following doc 1 ent was received for the record:] 
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W'lmer, Cutler & Pickering 

2««S m StpCCt n w 
WASHINGTON, D C 20037-1*20 



April 14, 1988 



MEMORANDUM 

This memorandum addresses the constitutionality of H* R. 
3991, the ATV User Safety and Equity Act. A copy of H.R. 3991 is 
attached hereto. 

Summary 

H.R. 3991 is designed to legislate a penalty against 
five ATV distributors without an administrative or judicial de- 
termination that they have *'iolated any law. Its purpose is also 
to override a United States district court decree because, in the 
view of the supporters of the bill, that decree "isn't good 
enough." This is the very kind of "trial by legislature" that 
the Framers sought to avoid, both by their institutional separa- 
tion of judicial from legislative power in Article III of the 
Constitution, and by the adoption of lim'tations on legislative 
power such as those expressed in the Bill of Attainder Clause in 
Article I. Such legislative acts, as well as legislative revi- 
sions of decrees entered by the Judicial Branch, are prohibited 
by a long line of Supreme Court decisions. 
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H.R. 3991 also violates the Due Process Clause of the 
Fifth Amendment. It "cons ider [ s ] ■ (contrary to fact) that ATV 
distributors have had their day in court under the Consumer Prod- 
uct Safety Act, assumes their guilt, bans the three-wheel design 
of their produns, and orders them to pay hundreds of millions of 
doll?rs of refunds to purchasers of those designs without any 
evidentiary hearing whatsoever. This Alice in Wonderland princi- 
ple -- "Punishment first, trial later" -- is a unique departure 
from the kind of trial-type procedures that the Due Process 
Clause requires and tnat have consistently been afforded by Con- 
gress in the health and safety area in the past. 

For distributors of all other consumer products, the 
Consumer Product Safety Act precludes the imposition of such 
sanctions without a trial -- either by a federal court under 
Section 12 or by the Commission under Section 15, subject to 
federal judicial review. In this respect, the Act parallels many 
other statutory schemes, such as those governing foods and drugs, 
highway safety, and hazardous wastes. As the very House Commit- 
tee now considering H.R. 3991 said in its report proposing the 
1974 amendments to the National Highway Traffic Safety Act, such 
a trial is necessary to protect *the constitutional Ji H h< of duf 
process . ■ 

Moreover, to single out distributors of one particular 
design of one particular consumer product lor the denial of these 
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basic due process protections also raises substantial equal pro- 
tection concerns. As the United States Court of Appeals for the 
District of Columbia Circuit held only last month, in striking 
down federal legislation directed at Rupert Murdoch "with the 
precision of a laser beam," equal protection concerns are most 
acute when legislation singles out one or a few "for uniquely 
disfavored treatment." 

It may be that H.R. 3991 is premised not only upon a 
desire to legislate the kinds of judicial relief to ATV pur- 
chasers that would violate the separation of powers, due process, 
and equal protection requirements of the Constitut lcn, but also 
upon the public purpose of using the funds of ATV distributors to 
provide incentives for purchasers to turn back their vehicles* 
If so, Congress cannot constitutionally implement that goal by 
requiring the distributors to pay for it without providing them 
with the just compensation required by the Takings Clause of the 
Pifth Amendment. 

Introduct ion 

In December 1986, the CPSC voted to request the Depait- 
ment of Justice to initiate an action in federal district court 
under Section 12 of the Consumer Product Safety Act, seeking a 
determination that ATVs present an imminent hazard. The govern- 
ment and the distributors ultimately agreed to a settlement of 
the ATV dispute, and a complaint and Preliminary Consent Decree 
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werr filed with the district court in December 1987.- The 
relief sought by the complaint included a halt to all sales of 
three-wheel ATVs, a variety of training and informational pro- 
grams, and a refund for three-wheel ATVs and for four-wheel ATVs 
purchased for use by children under age 16. In the preliminary 
decree, the distributors agreed to virtually all of these demands 
(and others), except for the provision of refunds to past pur- 
chasers. The preliminary decree was approved and entered by the 
district court. The parties thereafter executed and submitted to 
the court a proposed final decree, which implements in greater 
detail the relief contemplated by the preliminary decree. The 
district court will approve and enter the final decree if the 

court determines after hearing that it "reasonably comportts] 

2/ 

with statutory objectives and fairness. 



shortly after the entry ol the preliminary decree. According to 

its author, the bill "addresses the omissions of the Decree."-^ 

In the view of the supporters of H.R. 3991, tna decree "isn't 
4/ 

good enough." 3 H.R. 3991 declares that three-wheel ATVs "shall 



1/ United States v. American Honda Motor Co.. et al. , 

Cwil Action No. 87-3525 (D.D.C. 1987). 

2/ Memorandum Opinion at 5 (March 4, 1988). 

3/ Statement of Rep. Barton at 1, 4 (March 16, 1988). £ej 

also 134 Cong. Rec. H 486 (daily ed. Feb. 24, 1988) (decree "not 
an entirely adequate solution"). 

4/ Statement of Rep. FWio at 1 (March 16, 1988). See 

also 134 Cong. Rec. E 342 (daily ed. Feb. 24, 1988) ("settlement 
is woefully inadequate"). 



H.R. 3991 was introduced by Representative Barton 
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be considered" to have been found by the agency to be banned haz- 
ardous products, ]ust as if the CPSC had actually complied with 
all of the procedures and standards guaranteed by Sections 8 and 
9 of the Act. The b:il bans the sale of three-wheel ATVs only by 
manufacturers, distributors or dealers, end not by present 
owners. It requires the CPSC to issue regulations directing the 
distributors to pay refunds to all past purchasers oT three-wheel 
ATVs who voluntarily return them, but permits continued use of 
ATVs by owners who decide that they "know the dangers and choose 
to keep and ride" them.-^ 

The remaining provisions of H.R. 3991 direct the CPSC 
to promulgate certain rules regulating all ATVs. First, it 
instructs the agency to issue rules requiring free operator 
training, protective equipment, and w Mng labels -- all sub- 
jects regulated in great detail by the final decree* Second, it 
requires the agency to issue performance and design standards for 
ATVs; after one year and until such rule takes effect, the agency 
will be "considered" to have issued a version of such standards 
consisting of a draft standard released (albeit in incomplete 
form) in January 1988. This provision also corTlicts with the 
decree, whicii contemplates good faith negotiations in an effort 
to develop voluntary standards over a period of four months after 
entry of the final decree. 



5/ Statement of Rep. Barton at 2-3. 
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Discussion 

H.R. 3991 raises a number of different constitutional 
problems, each of which is addressed below. The unique combina- 
tion of these constitutional defects, however, is one that 
appears to be unprecedented. H.R. 3991 amounts to a retrial of 
the ATV manufacturers by a Congress displeased with the terms of 
a fiueral court decree — a retrial in which manufacturers are 
"considered" to have had their day in court, and by which Con- 
gress thereafter imposes hunareds of millions of dollars in sanc- 
tions on them for the benefit of private parties, unwinding 
transactions long since completed. 

So viewed, H.R. 3991 violates virtually every one of 
what Professor Tribe has characterized as the "nor.ns of regular- 
ity" required of our representative form of government under the 
Constitution.-^ Over one hundred years a^o, in Hurtado v. 
California , 110 U.S. 516, 535-36 (1884), the Supreme Court artic- 
ulated those norms in the course ot defining the requirements of 
due process of law: 

1 "It is not every act, legislative in form, 

hat is law. Law is something more than mere 
\til\ exertea °s an act of power. It must be 
not a special rule for a particular person or 
a particular case, but . . . 'the general 
law, a law which hears before it condemns, 
which proceeds upon inquiry and renders 



6/ l. Tribe, American Constitutional Law 476 (4th repr. 

1982). 




129 



judgment only after trial,* so 'that every 
citizen shall hold his life, liberty, proper- 
ty and immunities under the protection of the 
general rules which govern society,* and thus 
excluding, as not due process of lav, acts of 
attainder, bills of pains and penalties, acts 
of confiscation, acts reversing judgments, 
and acts directly transferring one man's 
estate to another, legislative judgments and 
decrees and other similar special, partial 
end arbitrary exertions of power under the 
forms of legislation." 



H.R. 3991 is flatly inconsistent with these precepts. 



I . SEPARATION OF POWERS 



A. The Constitution Prohibits Trial by Legislature 



Article III of the Constitution establishes that "[t]he 
judicial Power of the United States, shall be vested in one 
supreme Court, and ir. such inferior Courts as the Congress may 
from time to time ordain and establish," This separation ot 
judicial from legislative powers was quite deliberate. In light 
of the "more extensive" scope of its constitutional powers and 
the absence of "precise limits" on them,- / the legislature was 
"the branch most feared by the Framers."- / In particular, 
Madiron warned, "Were the power of judgn.g joined with the 



2/ The Federalist No. 48 (j. Macison). 

8/ In re Sealed Case . Nos . 87-5261 et al. (d.C. Cir. 

January 22, 1988), slip op. at 12, prob. mris. noted sub no m. 
Morrison v. Olson , 56 U.S.L.W. 3568 (U.S. Feb. 22, 1988) (No. 
87-1279). See also Bowsher v. Synar , 106 S. Ct . 3181, 3189 
(1986). 
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legislative, the life and liberty of the subject would be exposed 
to arbitrary control, for the ludge would then be the 
9/ 

jpgismor ."- 

The Framers' separation of judicial from legislative 
functions was a fundamental departure from the historical role of 
Parliament,— , reflected in such infamous statutes as the one 
directing that the Bishop of Rochester's cook should be boiled in 
oil for allegedly putting poison in a porridge.— Like the pro- 
visions for life tenure and undiminished compensation for federal 
judges, the separation of powers doctrine safeguarded the rights 
of litigants in this country to avoid having to undergo such a 
•trial by leg lslat ure, f and instead required their claims and 
defenses to be decided "before judges who are free from potential 
domination by other branches of government . / 

This division of authont/ by the Framers has been 
carefully maintained by the courts. In Chadha v. IKS, 634 F.2d 



9/ The Federalist No. 47 (J. Madison) (emphasis in origi- 
nal). Accord , Buckley v. Valeo , 424 U.S. 1, 120 (1976) (per 
cur iam) . 

10/ See Kilbourn v. Thompson , 103 U.S. 168, 187-89 (1881). 

11/ 22 Hen. 8, c. 9 (1530). For examples of similar Par- 

liamentary oecrees, see Nixon v. GSA . 433 U.S. 425, 473-74 6 
nn. 35-37 (1977). 

12/ IMS v. Chadha , 462 U.S. 919, 9f2 (1983) (Powell, J., 

concurring in the judgment). 

13 / CFTC v. Schor , 106 S. Ct . 3245, 3256 (1986). 
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408, 431 (9th Cir. 1980), then-Judge Kennedy observed that when 
the House of Representatives applied a legislative veto to a par- 
ticular deportation case, "[t]he Legislatu e thus disrupt[ed] the 
judicial system by retaining a selective power to override indi- 
vidual adjudications, in lieu of changing standaids prospectively 
by the usual, corrective device of a statutory amendment." On 
review, the Supreme Court affirmed, although the majority r n lied 
upon the Bicameralism and Presentment Clauses. 462 U.S. 919 
(1983). Justice Powell's concurrence agreed with Judge Kennedy 
that in determining whether a particular person was entitled to 
permanent residence in this country, Congress had "assumed a 
judicial function in violation of the principle of separation of 
powers." Id. at 960. 



legislature should not be able unilaterally to impose a substan- 
tial deprivation on one person" was expressed not only in the 
separation of federal powers, but also 1.1 the Bill of Attainder 
Clause. Id. at 962. That clause was not "a narrow, 
technical . . . prohibition, but rather ... an implementation 
of the separation of powers, a general safeguard against legisla- 
tive exercise of the }udicial function, or more simply -- trial 
by legislature." United States v. ^rown , 381 U.S. 437, 442 
(1965). It is another reminder that "normally the Constitution 
requires Congress to proceed by general rulemaking rather than by 
deciding individual cases." Nixon v. GSA , 433 U.S. 425, 486 



As Justice Powell noted in Chadha , the concern that "a 
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(i977> (Sevens, J . , concurring) The closely related clause 

of the Constitution prohibiting ex post facto laws reflects simi- 
lar concerns about "arbitrary and potentially vindictive legisla- 
tion," and "upholds the separation of powers by confining the 
legislature to penai decisions with prospective effect." Weaver 
v. Graham , 450 U.S. 24, 2P-29 ( n.10 (1981).— / 

The question here is whether H.R. 3991 violates these 
principles of separation of legislative and judicial power. Jus- 
tice Powell noted that such violations may occur in eithe" of two 
ways. Congress may "interfere impermissibly with the 



14/ to constitute a bill of attainder, a statute must 

Impose some form of punishment, either as retribution or to pre- 
vent future misconduct. Nixon v. GSA , 433 U.S. 425, 475-76 t 
n.40 (1977). 

The ban-and-ref * i provisions of H.R. 3991 ap^«ar to 
impose such a penalty. While making ATV purchasers whole, they 
would leave ATV distributors "holding the bag" — paying rei mds 
to recall vehicles that they (and they alone) woulo then be 
barred from selling. Since ATV owners are allowed not only to 
keep their vehicles but also to sell them to other consumers, 
H.R. 3991 cannot be explained as simply an attempt to prevent the 
use* or resale of an allegedly dangerous product. 

15/ The extent to which this prohibition extends beyond the 

criminal context is a question that the Supreme Court has not 
answered consistently. Compare Fletcher v. Peck, 10 U.S. (6 
Cranch) 87, 138-39 (1810) (invalidating statute annulling land 
qrant) and Cununinos v. Missouri . 71 U.S. (4 Wall.) 277 (1867); 
E x carte Garland . 71 U.S. (4 Wall.) 333 (1867) (invalidating 
statute- disqualifying former Confederate sympathizers from cer- 
tain occupations), with Harisiades - Shaughnessv, 342 U.S. 58C, 
594-95 (\952) (confining application of clause to criminal penal- 
ties or to "novel disabilities" that are "realiy criminal penal- 
ties'for which civil form [is] a disguise"). See generally L. 
Tribe, supra , at 480-R2 t n.30. 
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[judiciary's] performance of its constitutionally assigned func- 
tion," or it may "assumfe] a function that more properly is 
entrusted" to the judicial branch.— / In h.R. 3991, Congress 
would do both. 

B. H.R. 1 91 Assumes Classic Judicial Functions 

The ban-and-ref und provisions of H.R. 3991 certainly 
* st ac a function" that is traditionally judicial n nature. 
H.R. 3991 "considers]" these particular consumer products to be 
hazardous and then — like the legislative veto in the deporta- 
tion case struck down in Chadha -- awards relief against specific 
parties as a result of those constructive findings. And it does 
so here by unwinding past transactions. Congress itself has rec- 
ognized the inherently judicial nature of these orecise ques- 
tions. Under the Consumer Product Safety Act, it provided for 
such retroactive refunds only after the opportunity for a trial 
before a United States district court under Section 12, or after 
an analogous trial-type hearing before the CPSC under Section 15, 
leading to an agency order reviewable in court. 



1&/ INS v. Chadha , 462 U.S. 919, 963 (1983) (Powell, J., 

concurring in the judgment). Accord , Ameron. Inc. v. United 
States Array Coras of Engineers , 809 F.2d 979, 989 (3d ^ir. 1986), 
cert , granted , 56 U.S.L.W. 3638 (U.S. Mar. 21, 1988) (No. 
87-163K 

17/ Administrative agencies can constitutionally perform 

such adjudicative functions only as an "adjunct" to a revieving 
Article III court. Northern Pipeline Co. v. Marathon Pipe „ine 
Co. , 458 U.S. 50, 77-79, 84-86 (1982) (plural i ty opinion^. See 
also Atlas Roofing Co. v. OSHA , 430 U.S. 442, 455 n.13 (1977); 
Crowell v. Benso n, 285 U.S. 22 (1932). 
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Maintaining this distinction between "general rules" 
prescribed by the legislative branch and "the application of 
those rules to individuals in society" by the judiciary (or by 
trial-type adjudicatory actions of administrative agencies sub- 
ject to judici review)—' is critical to the principles 
underlying th* separation of powers. Only last month, the D.C. 
Circuit applied very similar principles in striking down a provi- 
sion in the 1988 appropriations legislation that forbade the FCC 
from extending temporary waivers of its newspaper-broadcast 
cross-ownership rules. News Americ a Publishing, Inc. v. FCC, No. 
88-1037 (D.C. Cir. March 29, 1988). T hat legislation was appli- 
cable only v :, and found to have been directed solely at, the 

19/ 

particular factual situation involving Rupert Murdoch. 
•str[uck] at Murdoch with the precision of a laser beam," to 
bar the agency from entertaining a classic adjudicative issue: 
whether the particular circumstances in Mr. Murdoch's case 
entitled him to a continued waiver of the Commission's rules. 



18/ see Fletcher v. Peck , 10 U.S. (6 Cranch) 87, 136 

TI810). 

19/ The court quoted statements from th^ sponsors of the 

legislation that "'[t]he agency had been capture^ 'ock, stock, 
and barrel by Rupert Murdoch, and it was l o ng past time for Con- 
gress to step in" to lis case. Slip op. at 17 (emphasis 
supplied) . 

20/ Slip op. at 29. 



ERLC 



139 



135 



While accepting the view that "broadcast regulations 
receive more lenient scrutiny than ones affecting other types of 
speech," the News America court concluded that application of the 
law only to Mr. Murdoch's particular case was a device that bore 
"only the most strained relationship to the purpose 
hypothesized." Slip op. at 23, 31. The court invalidated that 
law on equal protection grounds, but it also observed that such 
an "exclusive focus on a single party clearly implicates values 
similar to those b«;hinu the constitutional proscription of Bills 
of Attainder." id. at 28. This concern has special force in the 
case of H.R. 3991 # which imposes retroactive legislative relief 

upon alien-owned firms with less extensive rights of participa- 

21 / 

tion in the political process.— 

C. H.a. 3991 interferes with Pending Judicial Proceedings 

H.R. 3991 also interferes wit^ the functions of the 
federal courts in ongoing judicial proceeding*. From the very 
beginning of our republic, it has been -ear that "no decision of 
any court of the United Stares can, unrfjr any circumstances . . . 
agreeable to the Constitution, liable to a revision, or even 
suspension, by the Legislature itself, m whom no judicial power 
of any kind appears to be "cotcci, tut ths important one relative 



21/ Qi . United State s v. Carolene Products Co. , 304 U.S. 

144, 152 n.4 (1938); Graham v. R i chardson , 403 U.S. 365, 372 
(1971); Hampton v. Mow Sun Wong , 426 U.S. 88, 102 (1976). 



o ±4 0 

ERIC 



136 



to impeachments.' Hayburn^ Case, 2 U.S. (2 Dall.) 409, U3 
(1792).— 1 

In »- Bn^tnn and Maine Corp. , 828 F.2d 52, 55 

(1st Cir. 1987), for example, an employee who had unsuccessfully 
challenged his discharge in federal court thereafter obtained 
enactment of a private bill in Congress, directing the court to 
disregard the res judicata effect of the prior decision and to 
■consider any alleged fraud or corruption" by the arbitration 
panel that had upheld his discharge. Citing Hayburn's Case , the 
First Circuit found that such a statute "bristles with constitu- 
tional issues related to the separation of powers doctrine, and 

2 3/ 

the equal protection and dvs process clauses." id. at 56.— 

The pendency here of federal court litigation 
requesting relief virtually identical to that sought by H.R. 3991 
makes the "potential for disruption"^ of the judicial function 
particularly serious, m the leading case of United States v. 
Klein, 80 U.S. (13 Wall.) 128 (1872), a property owner had 
recovered a judgment in the Court of Claims for the proceeds of 
the sale of his property during the Civil War, by proof of 



22/ See also 2 U.S. at 410, 411. Accord, United States v. 

ferreira , 5Tu^T(13 How.) 40, 49-53 ( 1852). 

23/ in the light of these significant constitutional prob- 

lems, the First Circuit construed the private bill not to cover 
the particular claim at issue. 

24/ Nixon v. GSA , 433 U.S. 425, 443 (1977*. 
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loyalty based upon a presidential pardon. Soon thereafter, Con- 
gress passed a lav declaring that no such pardon should be admis- 
sible as evidence of loyalty, that such a pardon should be con- 
clusive evidence of disloyalty , and that any claim cased upon 
such a pardon should be dismissed "for want of ]ur isdict ion. " 
The Supreme Court held that in prescribing the result in a pend- 
ing case, "Congress has inadvertently passed the limit which sep- 
arates the legislative from the judicial power." Id. at 146-47. 
See also United States v. Sioux Nation of Indians , 448 U.S. 371 
(1980). 

H.R. 3991 is essentially no different from the statute 
invalidate* in Kle in . Although in form it does not purport to 
require modification of a particular court decree, in effect it 
would invalidate most or all of a court decree by requiring the 
CPSC to issue orders or rules inconsistent with that decree, 
fndeed, its expressed purpose is to remedy what its proponents 
perceive to be the "[inadequate solution" of a decree that 
"isn't good enough." H.R. 3991 imposes refund requirements that 
the decree does not. While H.R. 3991 imposes a total ban on 
sales of three-wheel ATVs, the decree's "stop-sale" provision 
would permit such sales to resume in the event that safety stan- 
dards acceptable to the CPSC permitted them in the future. While 
H.R. 3991 requires the agency to issue rules prescribing training 
and information for ATV purchasers, the decree already contains 
its own detailed series of such requirements, developed over the 
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course of months of negotiations. Finally, while H.R. 3991 

imposes mandatory performance and design standards, the decree 

commits the parties to attempt in good faith to reach agreement 

25/ 

on voluntary standards within four months. — 



federal judicial proceedings. It would also provide the plain- 
tiffs with relief now sought in three private class actions 
brought in federal court on behalf of all current owners of 
thkte-wheel ATVs.—^ in those class actions, the plaintiffs 
allege that three-wheel ATVs are "dangerous and hazardous." 
They seek recovery of both compensatory and punitive damages from 
ATV distributors for alleged misrepresentations under common law 
fraud, breach of warranty, and other theories — including a 



25 / H.R. 3991 is thus far more suspect than the kind of 

"court-stripping" proposal for divesting Judge Greene of consent 
decree jurisdiction over ATfcT and the Bell Operating Companies 
that was sponsored in 1986 by Senator Dole. Unlike the Dole 
bill, H.R. 3991 effectively revises the substantive provisions of 
a judicial decree. C£. 132 Cong. Rec. S 7750 (June 18, 1986) 
(constitutionality of Dole bill). Though the Dole bill would 
merely have transferred administration of the decree from the 
court to the FCC, many viewed that proposal as "a patent^viola- 
tion of long settled principles of separation of powe»s." 
Federal Telecommunications Policy Act of 1986: He arings Before 
the Senate Comm. on Commerce. Science, and Transp ortation. 99th 
Cong., 2d Sess. 126 (1986); see i£. at 132, 140, 147, 239, 
259-60, 278-79, 310, 313. 

26/ Reinheimer v. American Honda Motor Co. . Civil Action 

No. 88-0237 (E.D. Pa. filed Jan. 13, 1988); Clark v. American 
Honda Motor Co. , Civil Action No. 88-1027 (E.D. Pa. filed Feb. 9, 
1988): Boothe v. American Honda Motor Co. , Civil Action No. 
88-1914 (E.D. Pa. filed Mar. 4, 1988). 



Nor is this H.R. 2991's only threatened disruption to 
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request to "vitiate the sale and return monies" to the pur- 
27 / 

chasers. — The pendency of such private litigation would not 
disable Cor.gress from passing general safety or consumer protec- 
tion legislation providing remedies for misrepresentation. But 
legislation designed specifically to decide the matters at issue 
in these pending lawsuits without affording the "losing" party 
its day in court " interfereCs] impermissibly" with classic 
judicial functions reserved by Article III to the federal courts. 

In this case, the power exercised by H.R. 3991 is 
uniquely judicial in nature, because it not only bans particular 
designs of particular products as hazardous, but also reaches 
back to undo the effects of specific transactions in thos*> prod- 
ucts. We are aware of no prior law enacted by Congress that 

operates to readjust the legil rights and obligations of particu- 

28/ 

lar parties in this fashion. — Quite the contrary. In the Por- 
tal to Portal Act of 1947, Congress acted to reduce the tiire 
period for calculating working hours under the Fair Labor Stan- 
dards Act. In doing so, however, Congress declined to adopt the 
approach taken by H.R. 3991. Although reducing, the overtime 



22/ Complaint 1 34 ( Clark ) . 

28 / Of course, there are many legislative schemes that cre- 

ate new statutory rights or obligations, and that establish 
administrative agencies prospect ivelv to resolve factual disputes 
that arise thereunder. As noted above, even in these cases those 
agency factfinders serve only as "adjuncts" to reviewing Article 
III courts. 
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obligations of all employees to all employers, the Portal to Por- 
tal Act was sustained against an Article III challenge because it 
did not usurp judicial functions of fashioning remedies for par- 
ticular cases. As the Second Circuit held, it "did not attempt 
to change [judicial decisions] in any way," and "[i]t did not 
require repayment of any money paid in reliance upon" existing 
la *. Battaglia v. General Motors Corp. . 169 F.2d 254, 262 (2d 
Cir.), cert, denied. 335 U.S. 887 (1948). In this respect, 
H.R. 3991 is unprecedented. 



practice in determining whether a branch's particular exercise of 
power comports with the Constitution."^ in 1937, the Attorney 
General held hearings on the deportability of labor leader Harry 
Bridges and determined that there was no basis for deportation. 
Congress thereafter introduced a bill directing him to deport 
Bridges. H.R. 9766, 76th Cong. 3d Sess. (1940). Opposing the 
bill, Attorney General Jackson asserted that if passed "k would 
be an historical departure from an unbroken American practice and 
t radi t ion" : 



"How shall we teach this respect [for our 
processes and tradition] if the Government 
itself will not abide by a decision in an 
individual case, . ind makes acts whose nature 
is not specified, but which must have been 
lawful when done, the basis for deportation 
without hearing?"!*)/ 



Finally, it is appropriate to "consider historical 



29/ 



In re Benny . 812 F.2d 1133, 1141 (9th Cir. 1987). 



30/ 



S. Rep. No. 2031, 76th Cong., 3d Sess. 9-10 (1940). 
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After a flood of criticism citing bill of attainder, due process, 
and other constitutional problems,—^ the Senate twice declined 
to act on the bill. See 92 Cong. Rec. A3125 ( 1947). 32* 
H.R. 3991 poses these very same problems. 



sidered to be hazardous consumer products under Section 8" of the 
Consumer Product Safety Act, even though none of the procedural 
prerequisites to such a finding under the Act has been met, and 
then imposes hundred of millions of dollars in refunds without 
any opportunity for consideration of whether other relief (such 
as the kind that the decree requires) is adequate. Even if Con- 
gress could provide such a legislative resolution of the ATV 



31/ See jl^. at 2-9; 86 Cong. Rec. 8183-212 (1940). 

32/ Similar problems surround che provision of the pending 

foreigr trade bill t\ at would prohibit "the Toshiba Corporation 
and Kongsberg Vaapenfabrik" from obtaining government contracts 
with or selling their products in the United States for a 
specified period of years. H.R. 3, 100th Cong., 1st Sess. S 1031 
(1987) (as amended and passed by the Serate on July 21, 1987). 
See editorial criticizing this provision in The Washington Post , 
April 4, 1988, at A16: 



In the case of Toshiba and Kongsberg, at least, the companies had 
already been found guilty by the courts of their own nations of 
violating national export control laws. 



I I . THE DUE PROCESS CLAUSE 



H.R. 3991 provides that three-wheel ATVs "shall be con- 



"It's retroactive legislation and cons ltu- 
tionally suspect. It's up to the courts, not 
Congress, to go after transgressors.* 



r 



9 

ERIC 




142 



dispute without violating the limitations imposed by the Bill of 
Attainder Clause of Article I , or the assignment of the judicial 
power to the JMicial Branch in Article in and the doctrine of 
separation of powers, the depivation *>f any opportunity for a 
trial-type hearing under H.R. 3991 raises serious due process 
questions under the Fifth Amendment. 

It is fundamental to the concept of due process that a 
person cannot be deprived of property without adequate notice and 
an opportunity to defend himself at a hearing, indeed, "one of 
the cornerstones of the common law was the principle that no per- 
son ought to be condemned unless he appeared personally before a 
court."— * For these reasons, the Due Process clause "cannot be 
so construed as to leave congress free to make any process 'due 
process of law,' by its mere will."— ^ 



33/ Jurow, Untimely Thoughts: A Reconsideration of the 

Origins of Due Process of Law , 19 Amer. J. Leg. Hist. 265, 277 
n.39 (1975). As Chief Juotice Warren observed, this principle 
has far more "ancient roots": 

"It is not the manner of the Romans to 
deliver any man to die, before that he which 
is accused have accusers face to face, and 
have licence to answer for himself concerning 
the crime laid against him." 

Acts 25:16, quoted in Greene v. McElroy , 360 U.S. 474, 496 n.25 
(1959) (invalidating revocation of security clearance without an 
adjudicatory hearing that includes the rights of confrontation 
and cross-examination). 

11/ Murray's Lessee v. Hoboken Land and improvement Co. . 59 
U.S. (18 How.) 272, 276 (1856). — 
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Laws need not provide every person with an opportunity 

to be heard before making a legislative decision "in which all 
35/ 

are equally concerned." — But "as government focuses its atten- 
tion on specific individuals and imposes burdens on them, it must 
necessarily afford those individuals some opportunity to partici- 
pate in a meaningful manner."— / Thus, 1. Londoner v. City of 
Denver , 210 U.S. 373 (l90e), a city council, sitting as a board 
of equalization,—'' assessed the costs of paving a particular 
street against particular landowners without affording them any- 
thing more than the right to file written objections. The 
Supreme Court held that in such a specific case the Due Process 
Clause requires "something more than that" an opportunity for 

a hearing at which those affected can submit proof and present 
18/ 

argument. Id. at 386. — Since that time, Londoner has become 

the foundation for the requirement of trial-type procedures where 

government action is addressed to "adjudicative" facts — facts 

19/ 

concerning the business or conduct of particular parties.— 



35/ Bi-Metallic Inv. Co. v. State Bd. of Equalization , 239 

U.S. 441, 445 (1915). 

36/ Maine Central R.R. v. Brotherhood of Maintenance of Way 

Em ployes . 657 F. Supp. 971, 983 (D. Me. 1987). 

3 7 / The federal constitutional doctrine of separation of 

powers does not apply to the states. Thus, Londoner is 
peculiarly instructive as to the independent role of due process 
apart from the requirements of Article III. 

M/ See also Alaska Ai rl ines, Inc. v. Civil Aeronaut ics 

Board . 545 F.2d 194, 200 (D.C. Cir. 1976). 

39/ United States v. Florida E. Coast Ry. . 410 U.S. 224, 

244-45 (1973). See generally 2 K. Davis, Administrative Law 
Treatise S 12.2, at 411-12 (1979). 
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In H.R. 3991, as in Londoner , "[a] relatively small 
number of persons [are] concerned, who [are] exceptionally 
affected, in each case upon indiviQjal grounds . If H.R. 3991 

becomes law, three-wheel ATVs of any kind will become banned haz- 
ardous products and the five distributors of these vehicles will 
be subjected to hundreds of millions of dollars in refunds that 
would seriously disrupt their continued operations. Those compa- 
nies have a constitutional right to an evidentiary hearing by a 

fact-finding tribunal on these matters before such a deprivation 

41/ 

can be inflicted upon them. — 

These due process requirements have particular force 

where government contemplates action that will have retroactive 

effect, rather than merely regulating or banning future conduct. 

42/ 

In his landmark analysis, — Judge Friendly observed that this 

distinction can be traced to Article 39 of Magna Carta, "often 

seen as the origin of the concept of due process," which was 

addressed to "the king's going out or sending against a free man, 

not of his refusing a [subject's] request" for the award of a 

43/ 

license or other privilege. — RR Village Ass'n, Inc. v. Denver 



40 / Bi-Metallic Inv. Co. , supra , 239 U.S. at 446. See also 

Scott v. Greenville County , 716 F.2d 1409 (4th Cir. 1983). 

41 / See Thompson v. Washington , 497 F.2d 626, 638 n.42 

(D.C. Cir. 1973). 

42 / Friendly, Some Kind of Hearing , 123 Univ. Pa. L. Rev. 

1267, 1295 (1975). 

O/ Id. at 1295-96. Thus, " [ r Jevocat ion of a license is 

far more serious than denial of an application for one . . . 

[Footnote continued next page 3 
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Sever Corp. . 826 F.2d 1197, 1201 (2d Cir. 1987), for example, 

after upholding a future rate increase imposed by the Town Board, 

held that property owners "were entitled to notice and an 

opportunity to be heard before the Town could properly approve a 

44/ 

retroactive rate increase." — 

These principles of procedural due process have been 
fully recognized in previous legislation regulating consumer 
product safety, and a wide variety of other regulatory schemes 
established by Congress in the health and safety area. As noted 
above, in enacting the Consumer Product Safety Act, Congress 
itself provided that determinations of the kind made in H.R. 3S91 
are subject to adjudicative procedures that meet due process 
standards. Refunds for hazardous consumer products are permitted 
only after the opportunity for a trial before a United States 
district court under Section 12 of the Act, 15 U.S.C. S 2061, or 
after an analogous trial-type hearing before the Consumer Product 
Safety Commission under Section 15 of the Act, 15 U.S.C. S 2064. 



[Footnote continued from preceding page] 

Id. at l29o. See also Bell v. Burson , 402 U.S. 535, 539 (1971) 
(constitutionally significant difference between denying a bene- 
fit in the first place, i .e» . denying driver's licenses to those 
without insurance, and taking a benefit away, i±3±, suspending a 
1 icense ) . 

11/ See also Ohio Bell Tel. Co. v. Public Util. Comm'n , 301 

U.S. 292 (1937) (retroactive refund order without hearing vio- 
lated due process); National Small Shipments Traffic Conference, 
Inc. v. ICC , 725 F.2d 1442, 1447-48 (D.C. Cir. 1984). 
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Similarly, when misbranded articles are seized under the Federal 
Food, Drug, and Cosmetic Act, the responsible agency must bring 
an in rem judicial proceeding, in which "the owner has an 
opportunity to appear as a claimant and to have a x'ull hearing 
before the court.*— / And in proposing what became the 1974 
amendments to the Highway Safety Act, the House Commttee on 
Interstate and Foreign Comerce (before whose successor h.R. 3991 
is now pending) required a "trial de novo with the burden of 
proof on the Government to pre bv a preponderance of the 
evidence, that a safety-relate . . . exists" before a 

manufacturer could be ordered to recall a product. The Committee 
expressly adopted this procedure to avoid violating what it then 
saw as "the constitutional right A due process."— ' 

More recently, the Comprehensive Environmental 
Response, Compensation and Liability Act of 1980 ( "Superf und") 
provided that before a party can be req red to pay either clean- 
up costs or damages, it is entitled to a trial in federal dis- 
trict court as to whether ts waste was disposed at the site, and 
whether substances t\ia* made its waste hazardous were present 
there.— ^ In such jadic :1 proceedings, a Superf und defendant is 



45 / Erfinq v. Mytinqer Casselberry. Inc. , 339 U.S 594, 

598 (19""* (relying on these safeguards to reject a due process 
challer to the Act ) . 

16/ H.R. Rep. No. 1191, 93d Cong., 2d Sess. (1974). 

47/ See 42 U.S.C. r S 9606, 9607, 9612; U nitea States v. 

Wade . 577 P. Supp. 1326, 1332-33 (E.P. Pa. 198.). 
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also entitled to ?ssert statutory— and equitable defenses,— ' 
to have relief apportioned among other responsible parties on a 
reasonable basis,— ^ and to demonstrate that the costs incurred 
in cleaning up the a i te are inconsistent with the National Con- 
tingency Plan.— ^ 

H.R. 3991 would be a uniqu and unconstitutional depar- 
ture f r Or" *-H»o«?o r^mrmloe 

III . EQUAL PROTECTION 

Where economic legislation is scrutinized for equal 
52/ 

protection problems, — courts are ordinarily most deferential to 
congressional judgments as why particular classes of persons are 
included or excluded. So long as "fundamental rights" are not 



18/ A defendant is not liable if it can establish that a 

release was caused solely by an act of God, act of war, or act or 
omission of a th ri party. 42 U.S.C. S 9607(b). 

49/ See V ited States v. Dickersor 640 F. Supp. 448, 451 

(D. Md. 1986); United Stat .s v. Conserva on Chemical Co. . 619 
P. Supp. 162, 204-06 (W.D. Mo. 1985). 

50/ S££ United States v. Dickerson , 640 F. Supp. at 45C; 

United States v. Ottati Goss. Inc. , 630 F. Supp. 1361, 1395 
(D.N.H. 1985). 

51/ 42 U.S.C. S 9607(a)(4)(A). §££ United States v. 

Northeastern Pharmace utical Chemical Co. , 810 p. 2d 726, 747 
(8th Cir. 1985) . ceTt . denied , 108 S. Ct. 146 (1987); Un ited 
States v. Ottati Goss, Inc. , 630 F. Supp. at 1395. 

.? The Due Process Clause of the Fifth Amendment includes 

a guarantee ot equal protection under the law. Boiling v. 
Sharp* , 347 U.S. 497, 499-500 (1954). 
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involved and the legislation does not proceed along "s 1 spect 
lines, ' *11 that is necessa* / is that the classifications that 
are made bear some rational relationship to the objective that is 
sought. Nonetheless, "the classification must be reasonable, 
. . . having a fair and substantial relation to the object of the 
legislation, so that all persons similarly circumstanced shall be 
treated alike. / 



Here, H.R. 3991, imposes draconian sanctions, without 
he?rin«9, only on the distributors of one design (three-wheel) of 
one product, maintaining for all others the procedural protec- 
tions guaranteed under the Consumer Product Safety Act. o*mi- 
larly underinclusive )egislative schemes have been struck down on 

54/ 

equal protection grounds. 2 - The rationale here is analogous to 
the reasons for requiring an independent judiciary to find the 
pertinent facts in a specific case: 



■[Tjhere is no more effective practical guar- 
anty against arbitrary and unreasonable gov- 
ernment than to require that the principles 
of Law which officials would impose upon a 
minority must be imposed generally. Con- 
versely, nothing oper^ the door to arbi* ary 
action so effectively as to allow t*iose 
officials to pick and choose only a few to 
whom they will apply legislation and thys to 
escape the political retribution tnat might 
be visited upon them if larger numbers were 



53/ Rovster Guano Co. v. Virginia , 253 U.S. 412, 415 

(1920). 

See., e.g. . Jimenez v. Weinberger . 417 U.S. 628, 637 
71974); U.S. Dept. of Agriculture v. Moreno , 413 U.S. 528 (1973). 
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affected. Courts can take no better roeas' ^e 
to assure that lavs will be just than to 
require that lavs be equal in opera t ion . "55/ 

Just last month, the United States Court of Appeals for 

the District of Columbia Circuit cited this principle in striking 

down the "Murdoch" legislation ,cribed ab^ve.—'' As the court 

held, "[tine safeguards of a pluralistic political system are 

often absent when the legislature zeroes in on a smaller class of 
57/ 

citizens." — Thus, it cautioned, "(njovhere are the protections 
of the Equal Protection Clause more critical" than in situations 

CO / 

of this kind. — For similar reasons, quite apart from whether 

59/ 

H.R. 3991 rationally addresses a safety concern, — its specific 
goal of withdrawing from ATV distributors due process protections 
* hat continue to be afforded to others under the Act is particu- 
larly suspect. 



55 / Railway Express Agency, Inc. v. N°v York , 336 U.S. 106, 
112-13 (1949) (Jackson, J., concurring). 

56/ News America Publishing, Inc. v. FCC , No. 88-1037, slip 
op. at 28-2° (D.C. Cir. Mar. 29, 1988). 

57/ Id. at 28 ( c i t i nq Railway Express ) . 

58/ Jd. at 29. 

59/ While H.R. 3991 would ban the 'uture sale of all new or 

used three-wheel ATVs by the distributors, it would not bar con- 
tinuing use or resale by present owners to othet continuing 
users . 
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IV. THE TAKINGS CLAUSE 

The ban-and-refund provisions of H.R. 3991 operas to 
require the distributors to make refunds to those purchasers of 
three-wheel ATVs who elect to return them. By thus confiscating 
proceeds of their prior sales, h.R. 3991 also appears to conflict 
vith the Fifth Amendment's guaranty that -private property 
[shall not] be taken for public use, without Dust compensation." 
AS the Supreme Court observed .n Armstr ong v. United St ates, 364 
U.S. 40, 49 (I960), the Takings Clause "was designed to bar Gov- 
ernment from forcing some people alone to bear public burdens 
which, in all fairness and justice, should be borne by the public 
as a whole." Absent an award of 3 ust compensation under the 
Tucker Act, 28 U.S.C. S 1491, such a .aking would be unconstitu- 
t ional . 

Because H.R. 3991 attempts to serve as both an ATV 
•Safety" and an ATV -Equity- Act, its precise legislative goal is 
not clear. If it is designed to provide a pr ate proactive 
remedy to ATV owners on some theory of misr... esentation by manu- 
facturers, it runs afoul of the constitutional provisions dis- 
cussed above. H.R. 3991 may, however, be viewed instead as a nev 
program for reducing the risk of three-wheel accidents by means 
of a financial incentive to existing owners to turn in their 
vehicles. That may be an appropriate subject for regulation 
under the Commerce Clause. But as Justice .' Imes held long ago, 
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"a strong public desire to improve the public condition is not 
enough to warrant achieving the desire by a shorter cut than the 
constitutional way of paying for the change."— / 

The Supreme Court has generally "bet^unat^e to develop 
any 'set formula' for determining when 'justice and &irness' 
require tnat economic injuries caused by public action" consti- 
tute a compensable taking.—^ But it has identified a number of 
benchmarks alongside which the ban-and-ref und provision of H.R. 
399 1 can be measured: the "character of the governmental 
action," its "economic impact ... on the claimant," and its 
interference with "distinct investment-backed expectations."—^ 
All of these factors suggest that ine pecu iar sanctions of 
H.R. 3991 constitute a compensabls taking. 

•''he "character of the governmental action" contemplated 
by H.R. 3991 offends the principles of fairness underlying the 
Takings Clause. If Congress acts i-i a manner consistent with the 
due process and rqual protection clauses and the separation rf 
powers, it may ban the future manufacture, use or sale of a 
product or substance that it rationally declares to be a threat 



60/ Pennsylvania Coal Co. v. Mahon , 260 U.S. 393, 416 

U9 

61/ Penn Central Trausp. Co. v. New York City , 438 U.S. 

104, 124 (1978). 

62/ Id. 
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to public health or safety, even though the effect of such legis- 
lation is to diminish or even destroy the value of property 
( e.g. . production facilities and unsold stock).— / in such 
cases, the Court has found "no appropriation of private property, 
but merely a lessening of value due to a permissible restriction 
imposed upon its Eiuture] use." Jacob Ruppert Corp_. v. Caffev . 
251 U.S. 264, 303 (1920). H.R. 3991, however, goes far beyond a 
mere ban on future sales of three-wheel ATVs, where the chips are 
left to fall wher* they may. It would confiscate hundreds of 
millions of dollars realized in past sales, in an effort devised 
by the state to induce the owners to stop using their vehicles. 

The Supreme Court has assessed the character of the 
government action under the Takings Clause by analyzing what the 
owne- has left of his property after the regulation takes effect. 
As it noted in Andrus v. Allard . 444 U.S. 51, 65-66 (1979), when 
the owner possesses a full "bundle" of property rights, prospec- 
tively destroying one "strand" ir. the bund 1 - (there, the right to 
sell the property) is not a taking. On the other hand, a "perma- 
nent physical occupation" of the property (even one so minor as 
the installation of cable television facilities) constitutes a 



M/ See Andrus v. Allard . 444 U.S. 51 (1979) (ban on sale 

of avian artifacts); Mugler v. Kans ^q. 123 U.S. 623 (1887) (pro- 
hibition on manufacture and sale of intoxicating liquor); Miller 
v. Schoene, 276 U.S. 272 G928) (destruction of a stand of cedar 
trees to eradicate a pest harmless to cedar trees but that 
threatened a nearby apple orchard). 
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compensable taking. In that situation, the government "does not 
simply take a single 'strand* from the 'bundle' of property 
rights: it chops through the bundle, taking a slice of every 
strand." Loretto v. Teleprompter Manhattan CATV Corp. , 458 U.S. 
419, 435 (1982). 

H.R. 3991 does not take a strand or a slice; it confis- 
cates the entire bundle. It not only makes the distributors* 
stocks unusable in their hands, but also requires them to part 
irrevocably with hundreds of millions of dollars, in order to 
finance the government's program of getting the vehicles off the 
road. There can be no more classic form of expropriation of a 
person's property. 

Imposing such an enormous economic impact solely on the 
distributors is also probative evidence of a taking. H.R. 3991 
affords no "reciprocity of advantage."—'' Purchasers receive 
refunds, *hile distributors pay for vehicles that they cannot 
resell. The distributors do not receive any collateral benefits 
from the government's new program, when land use regulation 
"denies an owner economically viable use of his land," it has 
been held to be compensable under the Takings Clause. Agins v. 
City of Tiberon, 447 U.S. 255, 260 (i960). K.R. 3991 is com- 
pletely confiscatory in this sense. 



£1/ Nollan v. California Coastal Comm'n . 107 s. Ct. 3141, 
3158 (1987) (Brennan, J., dissenting), quoting Pennsylvania coal 
Co. v. Mahon. 260 ';.S. 39*, 415 (1922). 
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An additional factor that may be dispositive, as in 



Ruckelsh„ us v. Monsanto Co. , 467 U.S. 986, 1005 (1984), is the 
extent of H.R. 3991's interference with distinct "investment- 
backed expectations." in that case, the Court recognized that a 
taking would arise if ttade secret data provided to the govern- 
ment were disclosed to third parties, since the governing statute 
in effect when the data was confided to the government gave 
Monsanto explicit assurance of nondisclosure of such data. .d. 
at 1011. The landmark case of Pennsylvania Coal Co. v. Mahon . 
?60 U.S. 393 (1922), was premised on essentially similar princi- 
ples. In that case, the Supreme Court struck down a Pennsylvania 
statute prohibiting removal of coal so as to endanger nearby 
structures, ut least as applied to mineral owners who had already 
contractually ■reserved" from surface owners the privilege of 
removal. Justice Holmes held that government may not undo the 
effect of past private bargains when by making them "commercially 
impracticable [the stat.ite] has very nearly the same effect . . . 
as appropriating or destroying" them. Id. at 4.4. 

The ATV distributors similarily formed "mvescment- 
backed expectations" that, when they entered into their past con- 
tracts for sales of ATVs, these contracts would be governed by 
comprehensive pre-existing state and federal laws and procedures 
relating to Product safety, where such expectation* exist and 
have been fostered by a detailed existing legal scheme that pur- 
ports to cover the waterfront, legislation that singles out a 




ERLC 



155 

small subset of the regulated industry and retro?,ct lvely destroys 
its past bargains for a new public purpose is suspect -- not only 
under the constitutional provisions described above, but also 
under the Takings Clause. 

In its recent decision in Nollan v. California Coastal 
Coram' n, 107 S. Ct. 3141 (1987), the Supreme Court has required 
increased scrutiny of whether a government regulation restricting 
the use or value of private property is in fact tailored to an 
identifiable public purpose that is permitted under its regula- 
tory powers. In that case, the Court refused to allow the impo- 
sition of a condition on a building permit, without compensation, 
where the condition "utterly fails to further the end advanced" 
of public access to beaches: 

"When that essential nexus is eliminated, the 
situation becomes the same as if California 
law forbade shout inq fire in a crowded the- 
ater, but granted dispensations to those 
willing to contribute $100 to the state 
treasury." Id. at 3148. 

Similarly, Congress should not be allowed to use a purported 
excuse of remedying any past harms (which prior law clearly did) 
as cover for funding its new scheme of encouraging voluntary 
relinquishment of ATVs by owners otherwise free to keep, drive 
and sell them. 
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Conclusion 



H.R. 3991 presents a unique and unprecedented alignment 



of constitutional infirmities. By usurping the judicial function 
to mete out legislative punishment to the ATV distributors, and 
fcy legislating the result of an ongoing judicial proceeding, it 
violates Article III and the separation of powers, as well as the 
Bill of Attainder Clause. By doing so without providing the dis- 
tributors with the right to an evidentiary hearing afforded to 
all other similarly situated persons covered by tha Act, it 
ignores basic reouirements of due process and equal protection. 
Finally, by confiscating the proceeds of past sales in order to 
encourage purchasers to turn in their vehicles at the same time 
that it permits them to ride or even sell those vehicles, it 
amounts to a taking for which the Fifth Amendment would require 
the payment of just compensation. 
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STATEMENT OF HOWARD P. WILLENS 

Mr. Willen Thank you, Mr. Chairman and members of the sub- 
committee. I am a partner in the law firm of Wilmer, Cutler and 
Pickering and, as my partner indicated, we are appearing here 
today on behalf of all four of the ATV distributors. I would like to 
do the following in my testimony: First, I would like to summarize 
the provisions of the Final Consent Decree. Second, I would like to 
outline the distributors' reasons for entering into this settlement. 
Third, I would like to comment briefly wi nout any duplication 
upon the subcommittee's consideration of H.K. 3991. 

As Mr. Cutler indicated, the proposed Final Consent Decree is 
now pending before Judge Gesell in the U. S. District Court for / e 
District of Columbia. Pursuant n order that the Judge issued a 
few weeks ago, all of the critics ot the Final Consent Decree who 
have evidenced interesc to participate as friends of the court, will 
have an opportunity to submit their views to the court for his con- 
sideration and to participate in an oral hearing set for April 18. 

Many of the parties that have appeared befoie this panel today 
and in earlier hearings have already filed comments with the 
court, expressing their dissatisfaction with the Final Consent 
Decree. We, of course, have urged the court to approve the Final 
Consent Decree as being fair, reasonable, and in the public inter- 
est 

With the subcommittee's interest, I would like to make as part of 
the record, a copy of the brief that was filed on Monday with the 
District Court, setting forth in detail, in argument form why we 
think this decree should be approved by the Court. 

We recognize that the subcommittee has not had an opportunity 
to look carefully at the provisions o r the Final Consent Decree 
which is certainly long and detailed. When you do so, we would 
hope that you would look carefully at the extent to which the relief 
sought in the complaint filed by the Department of Justice is fairly 
met with the provisions of the preliminary and the Firal Cuusent 
Decrees. 

A chart comparing the relief sought by the complaint and then 
provided in the preliminary and Final Consent Decrees is set forth 
in Appendix A to our brief. It demonstrates that, with only a single 
exception that I will address later, this settlement responds to all 
the concerns that prompted the filing of this lawsuit. 

Let me be more specific. First, the Final Consent Decree requires 
the distributors to set up a free nationwide hands- training pro- 
gram for all consumers who purchased ATV's since December 30, 
1986. In order to encourage new ATV purchasers to take this day 
long training course, the distributors have agreed to offer a i nan- 
cial incentive in the form of $100 Saving bo id; $50 in cash; or, a 
valuable merchandise certificate at the option of the individual 
purchaser. 

Second, the parties have agreed upon the fornat and language 
for revised labels and supplements to the owner's manuals. These 
are to be mailed to all known past purchasers, and a newly de- 
signed owners manual for future use is to be developed in accord- 
ance with guidelines set forth in the decree. 

ERjC 1 6 2 
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Third, the parties agreed to new age recommendations and a va- 
riety of actions to make certain that parents and dealers are aware 
of these recommendations. 

Fourth, the distributors have already halted all sales of new 
three-wheel ATV's and have offered to repurchase or give reasona- 
ble adjustments for the three-wheel vehicles in the inventories of 
their dealers. 

Lastly, the Final Consent Decree establishes the scope and con- 
tent of an $8.5 million public awareness campaign. This campaign 
will seek to communicate important ATV safety messages to cur- 
rent owners and prospective purchasers through nationwide broad- 
casts and magazine media. In addition, the Consent Decree in- 
cludes a set of detailed guidelines with respect to future ATV ad- 
vertising. 

The sheer length and weight of the Final Consent Decree, a copy 
of which I have in front of me, confirm its scope and detail Each of 
the subjects that I have identified is addressed in excruciating 
detail. Frankly, much more than we and our clients think was nec- 
essary 

Based upon the provisions of this 154 page document, the CPSC 
will be regulating the ATV industry to an unprecedented extent, 
even to the point of assuring that folding stools, clipboards, and 
pencils will be made available to ATV users taking the training 
course. 

Compliance with such a comprehensive set of rules will be diffi- 
cult, but our clients are committed to full compliance. The CPSC 
and the Department of Justice have found those compliance efforts 
to date and those of their dealers to K very impressive. 

The actions called for in this proposed settlement are far from 
cheap. Although precise calculations are not available at this time, 
we estimate the cost involved in implementing the Final Consent 
Decree to be in excess of $100 million. 

The training course alone will cost tens of millions of dollars in 
light of the administrative structure that you heard described this 
morning, in light of the financial incentives provided to the train- 
ing instructors, and in light of the unprecedented inducements to 
new purchasers to take the course. 

Our clients have agreed to this comprehensive and unprecedent- 
ed settlement, even though we believe it is very unlikely that any 
court would or cou'i have ordered relief of the scope embraced by 
this decree if the section 12 case had been litigated. 

Frankly, we and our clients had to think long and hard before 
settling this case on these terms. The training program for exam- 
ple is without precedent. No private industry has ever agreed to 
provide, and no court has ever ordered, not only free training to 
the users of a product but also financial incentives to encourage 
users to take such training. 

Now vou say— why then, Mr. Willens, did your client settle this 
case? Too often when parties settle lawsuits it is viewed as a sign of 
weakness. That is not the case here- The distributors maintain 
firmly tha' the vehicles they sell are not defective in any respect. 
The> deny that they have made any false or deceptive representa- 
tions regarding the product. 
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They deny that they T iave failed to provide adequate warnings or 
instructions. To the contrary and particularly to the contrary of 
what you have heard repeatedly here today, these distributors be- 
lieve that their ATV's are safe, quality products wh?n properly op- 
erated. 

In evaluating those statements that I just made, the subcommit- 
tee, we suggest, should consider the following: No where in the 
11,000 or 12,000 or 14,000 pages of the CPSC Task Force report did 
the CPSC Task Force consisting of highly trained civil servants, 
conclude that ATV's were imminently hazardous consumer prod- 
ucts or recommend that there be a recall or repurchase of the vehi- 
cles. 

Second, th* Task Force report conscientiously after 18 months, 
recognized the limitations of their own study, pointing out that the 
reportV recommendations do not necessarily mean that there is 
substantial evidence available at this time to support any such rec- 
ommendation. We have heard nothing here today or since the 
filing of that Task Force report in September of 1986 to add one 
fact on top of that CPSC Task Force report that would lead to a 
different conclusion. 

Third, the CPSC's own staff report included that most ATV-re- 
lated injuries were not due to the vehicle, but rather to operator 
error. The members of this committee want to dismiss that as irrel- 
evant. We suggest that it is not irrelevant. The statistics developed 
by the CPSC itself, and confirmed by independent analysis, demon- 
strate that most — indeed the overwhelming majority— of all ATV 
rek*ed accidents occur when the operators are riding under the in- 
fluence of drugs or alcohol, when the vehicles are being used on 
paved surfaces although the manuals for years have said that is 
not to be done, or when the vehicles are carrying passengers which 
the manuals and labels for y* \rs have said should not be done, or 
when the riders are taking oiner conduct in violation of the warn- 
ings that all distributors have communicated to their purchasers 
and customers over the years. 

Fourth, the Commission's own fragmentary data were confirmed 
by more extensive work done by industry experts, and have indi- 
cated thai the risk of injury associated with the use of ATV's is no 
greater than the risk associated with many other comparable recre- 
ation products or activities. 

Again, we have heard some comment about that today. Isn't it 
fair for us to a* 1 : this committee to consider comparable data with 
respect to dirt bikes, skiing, swimming pools, and other kinds of ac- 
tivities before this committee singles out the product of a single in- 
du. -y which is, in fact, no more dangerous to users than a wide 
range of other recreational products? We think the question is a 
fair one, and we hope this committee will consider all the available 
data, including that supplied by the Commission s own staff con- 
cluding in effect these all terrain vehicles were not more dangerous 
than comparable recreational vehicles. 

Lastly, in evaluating our position here today, we hope the com- 
mittee will take into account the fact that juries around the coun- 
tries have looked at these problems in detail in the context of spe- 
cific product liability cases prompted by accidents that we all 
regret of the kind that were described here today, aiid the juries 
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have overwhelmingly concluded that the product does not suffer 
from any defect in design, manufacture or warning. 
T the absence of an acceptable settlement of this section 12 case 
iv is our position that there would have had to be a protracted and 
complicated lawsuit. What was recognized by our clients, the dis- 
tributors, and we believe by the Department of Justice itself but 
not the critks of this Consent Decree, is that the outcome of any 
such litigation would have been uncertain. Mn „ rat aa 

Based on the testimony here today, i seems to be the general as- 
sumption that the Government had a lay down case A 1 they had 
to do was sue and the distributors would have lost. That is not our 
view We are confident we would have won. 

Indeed, the distributors are prepared to litigate ^the engineer mg 
statistical epidemiological and other issues in tn- several class 
action suits tha't havf been recently filed against them seeking 
recall or repurchase of ATV's in the hands of consumers. 

Our clients decided to settle this lawsuit in order to avoid the 
cost and uncertainties associated with such litigation Each of our 
clients is a responsible and respected company that ^es great 
care to provide safe, usable, and enjoyable products. Each values its 
region for selling quality products. Each company would rather 
devote its talent and resources to the development and marketing 
of its products rather than to lengthy and "sky litig ation. 

Settlement of this lawsuit will enable 'the ATV. *■ "butors^o 
continue their efforts to encourage the safe -e of ATV s^When ^the 
number of vehicles is taken into account the rate of ATV related 
injury bas declined by 37 percent in the last 3 years^ We ^ are 
pleased by the recent recognition of this fact by the CPSC in ite 
prediction that continued reductions in the injury rate can be ex- 
pected, perhaps in the range of 50 percent by 1992. ro]atoA 
The ATV distributors are confident that their past safety related 
efforts have contributed to this success and are optimistic that the 
actions provided for in this settlement will have a similar positive 

©{"feet Y\ 

Like all settlements, this decree represents a compromise be- 
tween the parties. The ATV distributors would not have agreed to 
a 'onsent settlement that required a mll o, ^ h ™™™?L 
The absence of such a provision in the Final Cons en t Decree is the 
major complaint that the critics have presented to Judge Gesell tor 
his consideration in evaluating the proposed settlement 

If the Court disapproves the settlement for this reason the sec- 
tion 12 case w 'l certainly go forward in litigation. We believe that 

he opponents of tbis settlement overlook the very essence of any 
compromise and the benefits of the prompt and comprehensive 
safety related measures set forth in the docree. 

No one needs to lecture this subcommittee regarding ^virtues 
of compromise. A detailed Consent Decree is the result of the same 
sort of negotiations that accompany the passage of a complicated 
niece of legation. During that .ocest,, commitments are made 
Inc commitments are honored, Ii the Final Cons; r.t ,^ree is ap- 
proved by the court, we and our clients are commuted to its timely 
iTpTementatton. We are consent that ^ De partment of Justu^e 
and the Commission will do ln ewise, ano that ne.ther will do any- 
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thing to undermine the settlement or walk away from it. We ask 
the subcommittee to approach this problem in the same spirit. 

In the past, we have followed with great interest and some frus- 
tration, the ongoing Congressional deliberations and hearings re- 
garding ATV's. Let me make one point clear, in no way do we or 
our clients question the propriety of Congressional oversight of the 
Commission or the review of its enabling act. 

Now that the Final Consent Decree is in the public domain, we 
are glad to have this opportunity for the first time, to present our 
clients' views directly and in detail. We hope that this testimony 
and our brief submitted to the court will help with the subcommit- 
tee's review of the Final Consent decree. We are aware that you 
will want to consider, as you have today, the views cf critics of the 
proposed Consent Decree as well. 

With all respect, we ask the committee to defer any final judg- 
ment regarding the need for legislation until Judge Gesell has con- 
sidered the presentations on April 18 and decided whether this 
decree should be approved in the public interest. 

Next, we urge the subcommittee to examine H.R. 3991 in light of 
the proposed Final Consent Decree. Some of the provisions of the 
bill, of course as Mr. Cutler pointed oi t, are duplicative of the 
more detailed far reaching provisions of tne decree. With respect to 
the bill's prohibition of any future sales ol th^ee-whe?l ATV's, new 
or used, by the distributors and their dealers and the offer o: re- 
quirement of a repurchase, we ask the subcommittee to consider 
the following: 

First, such requirements go far beyond any judicial or agency de- 
terminations regarding ATV's. Our clients never h°d a chance to 
challenge the findings of the CPSC Task Force * jrt and H.R. 
3991 goes far beyond even the recommendations of that repor, As I 
have indicated, any fair evaluation of the allegations rega ling 
ATV's requires resolution of a wide range of engineering and .och- 
nical ssues, a task not normally or comfortably within this sub- 
orn mittee's area of expertise. 

Second, there is considerable doubt that recall or repurchase of 
ATV's will have a beneficial impact on ATV safety. This was the 
subject of some disagreement among the members of the Commis- 
sion and with good reason. If the problem lies in advancing the 
proper use of the product by fully informed operators, then the 
comprehensive me sures set forth in the Final Consent Decree ad- 
dress the problem*, satisfactorily. 

Third, relief of the sort being contemplated by this proposed leg- 
islation is currently being soaght in five class action suits brought 
against one or more o* the ATV distributors on behalf ot all owners 
of three-wheel ATV's. If there have been any deficiencies in the 
warnings or adveitising of the ATV distributors— which we deny— 
these lawsuits provide a forum in which the technical and oth^r 
issues can be litigated to conclusion. Only in such an adjudicative 
proceeding will the distributors have the opportunity to defend 
their products on the basis of a full record developed under tradi- 
tional procedural and evidentiary rules. 

The most important argument against H.R. 3991, of course, is the 
one made by Mr. Cutler. In :he interest of fairness, we and our cli- 
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ents ask this subcommittee to give the Fina' .isent Decree, if ap- 
proved by the court, a chance to work. 

It is immediate, it is unprecedented and we believe it will be ef- 
fective. Mr. Chapman, I appreciate the opportunity to present the 
distributors' views and I would nov like to ask Mr. Toms to 
present his brief testimony, following which all of us will available 

f °|[The cou"t brief referred to is retained in the subcommittee files.] 

STATEMENT OF DOUGLAS W. TOMS 
Mr. Toms. Thank you, Mr. Chairman. 

Mr Florio For the record, it should be made clear that your cli- 
ents have been invited in the past to appear before our committee 
and chost not to do so. 

Mr Toms Mr. Chairman, Mr. Barton, Mr. Nielson, my name is 
Doue Toms. I have been retained by the American Honda Motor 
Company. I have been retained to advice the ATV industry, in the 
implementation of these many programs related to the Consent 
Decree. I appreciate the opportunity to be here f 

By way of background, I was the former Administrator of the 
National Highway Traffic Safety Administration. I was the Direc- 
tor of Motor Vehicles for the State of Washington. Lntil just re- 
cently I was the president and CEO of AirSensors. Inc., an eiec- 
tronic manufacturing Irm in Seattle. Previously, I was the presi- 
dent of the Holiday Rambler Corporation, and the chairman of t..e 
Recreation Vehicle Industry Association. 

The bulk of my professional experience has centered on vehicu; 
lar safety. I am a graduate of the Highway Traffic Safety Center at 
Michigan State University. I have written widely in this field, l 
served many years as a professor in the field of traffic safety, l 
have been heavily involved in the rulemaking relating to motorcy- 
cles and other like type products to ATV's. 

Based on my professional experience m and out of Uwernment, i 
have no reservation whatsoever in endorsing the proposed settle- 
ment of the section 12 case on the terms set forth in the decree. 1 
had been working with the ATV distributors with regard to the ne- 
gotiation of the Final Consent Decree. I certainly agree with what 
Mr. Willens said regarding the scope and the detail of this settle- 

ment proposal. , ,. . 

It represents an unprecedented effort to resolve a very complicat- 
ed and an emotional safety problem, and it is being done so 
through careful negotiation and reasoned compromise. 

Based on my experience with the ATV distributors, I know that 
they are committed to the full and prompt implementation ot the 
Consent Decree, and I am personally committed to assist in this 
effort I know that this subcommittee and other observers of the 
ATV hava seen that they are skeptical of the hands-on training 
urogram that we advocate for the ATV users. 
' In response, i must first say that experience gamed through 
training does make a difference. Second, I have been working close- 
ly with the SVIA, the Specialty Vehicle Institute of Africa, 
which has been designated as the principal organization to estab- 
i" h and implement this important training program. I have per- 
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sonally examined all of the programs of the SVIA in every element 
of this particular training program for ATV's. 

I further expect to devote a considerable amount of time to im- 
plementing this program. I wish to assure the subcommittee that 
when this program is established and operational, that this train- 
ing progiam will be able to meet the most critical scrutiny of any 
qualified professional obs' ver. 

Careful analysis of moU. cycle training and driver education pio- 
giams have been made in relationship to this ATV training pro- 
gram. In other words, we have examined driver education and mo- 
torcycle training to take the best of those programs to apply to 
ATV training. The quality of this new program will be comparable 
and in most ways superior, to anything that has been done to date 
worldwide. 

The people that have been involved in the preparation of this 
program are the best in their field. They are fcmilia~ with various 
training programs in Europe, Japan and throughout North Amer- 
ica. All of the latest techniques and procedures are being employed. 

We are working very hard now to put this program into place. 
Area administrators are being recruited, full support personnel are 
being recruited, and facilities are being sought. The cuiriculum is 
essentially finished. We have at this moment, a corps group of 
chief instructors prepared to train the local instructors. We fully 
expect to meet the objective of 1,000 trained local instructors 
within 6 months of the decree's approval. This organization will 
then, in turn, be capable of training thousands of ATV users. 

We will be making an extraordinary effort to ge r ATV riders 
into this training course We are contacting State departments of 
education and other official organizations. Wg are making every 
effort to involve State and community programs. Special efforts ai 
being put in place to ensure the commitment and involvement ol 
each ATV dealer. We want him to go to great lengths to encoura£ 
his customers to enroll. 

Motorcycle clubs, ATV clubs, other organizations are ah being 
solicited to encourage new and existing ATV purchasers tc take 
the training. In short, we are pursuing all of the opportunities that 
are currently avai'able to us. 

I hope this subcommittee recognizes the importance of the un- 
precedented incentives offered under the trcanirg program. Our in- 
terest here is in motivating new purcm.aerb vi Ai> &, e&pecialiy 
those who have never owned or ridden a vehicle be ore, for these 
new purchasers, the distributors are offering $100 Saving Bond; $50 
in cash; or a merchandise certificate. We let each purchaser decide 
which they want. 

I should also point out here that in one very important respect, I 
am kind of distressed *hat a private industry is offering a financial 
incentive for training. Clearly, the most significant incentive for 
training would be if the States were to enact laws requiring AfV 
licensing and/or skill certification. This is the type of legislation 
* .at we have ^een vigorously supporting for years 

It is unfortunate that some of the very States whose Attorneys 
General have criticized the Consent Decree have net y<*t to date en- 
acted even a most basis ATV safety requirement such as the use of 
helmets. 

O - - rs , 
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I hope that my testimony provides additional evidence to you of 
the commitment of the ATV distributors to the undertaking set 
forth in the decree. I feel compelled to ad>l to my support to the 
request made by Mr. Cutler, tha* .hk. settlement be given an op- 

PC Saring mTteniire as the National Highway Traffic Safety Ad 
ministrator, I as deeply involved in many recall campaigns, it is 
critical that me engineering community, statistical analysts, and 
other experts be permitted to employ the professional juagment ot 
their disciplines in evaluating ATV data. . 

Recently, I have spent a great deal of time reviewing CPfaC 
NEISS data. I should add that I am very impressed with those 
data; very well done and very thorough. There are many products 
such as other off road vehicles, skis, snowmobiles, bicycles, that 
when adjusted to a common scale of hours of use, have a much 
higher injury rate than ATV's. These are typical examples of data 
that are currently not being examined in ATV appraisal. 

As an ex-federa. administrator, I find H.R. 3991 most troubling. I 
thi \ it is stretching to force a remedy that in many ways contra- 
dicts the data and circumvents the current administrative and ex- 
ecutive procpss. It aborts the responsibilities previously granted to 
the CPSC by the enabling legislation. ee . i 

No regulatory agency like NHTSA, EPA, or CPSC can effectively 
regulate or work with the industries that they are charged to regu- 
late if Congress seeks to make end run on their decisions. 

The Consent Decree is, in my opinion, the most comprehensive 
action that I have ever seen in 30 years of Government and indus- 
try experience. To suggest further action that: 1) is not supported 
bv those data; (2) circumvents the normal regulatory process, and, 
(3) aborts the negotiated settlement of a regulatory agency is in my 

opinion unwise. , r 

Mr. Chairman, Mr. Barton, Mr. Nielson, we are ready for ques- 
tions. 

Mr. Florio. Mr. Barton, do jou have questions.' 

Mr Barton. I Y e a lot of questions. First of all, I am sitting 
here and am reminded of a distinguished member of the other 
body, Senator Irvin when he talked about his feeling like a poor 
little country lawyer from North Carolina durng the Watergate 
hearings. I'm not even a country lawyer, I'm an engineer and yov 
hieh powered attorneys sitting out there and declaring my bill to 
be unconstitutional and all of these things, I am not sure that we 
are talking about the same piece of legislation. 

I am honored that we have gotten your attention. I believe I am 
correct in this statement. This is the first time that you have testi- 
fied on the record, at least before our committee; is that correct or 
incorrect*^ 1 

Mr Willens. I want to mrke certain that the committee under- 
stands my statement. The industry on prior occasions had been 
represented by Mr. Isley who is the director of the specialty vehicle 
industry assoc.ation. 

Mr. Barton. You all have testified. 

Mr Willens. We have been invited to appear here before, we 
have elected to appear through Mi Isley, amor? other reasons be- 
„ use this investigation and the litigation h>\s been pending. We 
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felt that it would be prtxoature or inappropriate for us as counsel 
to appear on behalf of our clients until that was brought to its 
present state. 

Mr. Barton. In any event, I am glad that you chose to appear 
today. I was brought up that you can't discuss the issue if both par- 
ties to the issue don't appear and you ar^ here. I was also brought 
up that if something is worth doing, it's worth fighting for. I 
happen to think this bill is a step in the right direction, and I am 
going to try and go through some of these problems that you have 
raised with it and discuss it. 

The first question I would have is for Mr. Cutler. Can you, with a 
straight face, sit there and make the statement that this bill is un- 
constitutional? I know that you are paid to make those kind of 
statements, "nit I am a little amazed that a refund provision and 
some safety standards can be construed tc be unconstitutional. 

Mr. Cutler. Mr. Barton, \ would make the same statement if I 
were not paid. I am a virtually retired partner of my law firir. I 
receive a fixed compensation, regardless of the income that the 
other partners receive, because I am on a declining scale. 

I have taken part in three or four of the principal separation of 
powers cases in the last 10 or 15 years before the Supreme Court. I 
argued for the Comptroller General in the case where I believe the 
chairman was one of the Plaintiff s, asserting separation of powers 
arguments against the Gramm-Rudman legislation, which are not 
dissimilar from ones we are asserting now. 

These arguments, I think, are well founded. I would not present 
them if I did not think so. They arp joined in by two distinguished 
law professors. 

Mr. Barton. I don't doubt the distinguishness of your company. 
It just kind of reminds me of a theory we have down in Texas. If 
you are in a corner, throw everything at the wall and hope some- 
thing will stick. It's usually pretty easy to start talking constitu- 
tional grounds. If you say so, I am going to assume that you 

Mr. Cutler. Mr. Barton, I respect all of your motivations as a 
legislator. I hope you w'! respect mine as a lawyer. 

Mr. Barton. I am very respectful. Let me ask another ques- 
tion 

Mr. Florio. Would the gentleman yield? 

Mr. Barton. I would be glad to, Mr. Chairman. 

Mr. Florio. We do have a vote, and I think we are down to less 
than 10 minutes. Can I get some sense as tc the intention of Mr. 
Barton and the intention of Mr Nielson in terms of questions. It 
might be appropriate to go and vote and ^ome back. 

Mr. Barton. I planned to come back, and since we have this 
panel for the first time before this committee, I want to ask 

Mr. Florio. Then the committee will stand in recess while we 
vote. When we reconvene, the gentleman will be recognized. The 
committee will stand in recess for approximately hj minutes. 

[Brief recess.] 

Mr. Florio. This hearing .vill reconvene. Mr. Barton. 

Mr. Barion. Thank you, Mr. Chairman. I am going <o go 
through a list of questions here, and I will direct them at Mr. 
Cutler, who I assume is the senior spokesperson. If he is not the 
appropriate person, whoever feels t he best qualified can answer. 
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Mr Cutler. Mr. Willens led the group that negotiated this Con* 
sent Decree, Mr. Barton. If there are questions about the decree or 
the prior negotiations, I suggest that you address them to him. 

Mr Barton. All right, i appreciate that. The first question is a 
general question. I would like to know to what extent ATV s are 
sold in Japan, and I would like to know if any restrictions includ- 
ing licensing requirements are imposed on the sale or use of Al V s 

in Japan. m , . 

Mr. Willens. It is our understanding, Mr. Congressman, that the 
vehicles are sold in relatively small numbers in Japan. I think they 
are sold with some restrictions and I will check into that and 
supply that in r rmation for the record. 

Mr. Barton. If you could, get those restrictions to us, please. 

Mr. Willens. Yes. 

Mr. Bapton. The second question is a more parochial question. 
The reason that I got involved in this issue in the first place is that 
I received a letter approximately 3 years ago about an individual 
named Adam Gordon, a young man in my District, an 11 years old 
who was killed while riding a Honda 200E. At that time, Honda did 
not put warnings on its vehicles, and I am told that they didn t 
begin to do so on that particular vehicle until 1986. 

Under the Consent Decree Honda has agreed that children under 
the age of 16 should not ride such a lar - ATV, yet in a dispositrn 
in a lawsuit. Honda claims that children younger than 14 may a >o 
be able to operate the vehicle properK r TJ , , , 

Whichever one of you is the spokesperson for Honda, could you 
inform me of what Honda s real position is or what its current po- 
sition is? Can children ride 200cc ATV's like the Honda 200E Big 

Mr. Willens Under the terms of the proposed Final Consent 
Decree there are age recommendations there that provide that a 
vehicle of that size, larger than 90cc, is to be driven by children 16 

Mr. Barton. The current position would be that children 
shouldn't ride this large of a machine? 

Mr. Willens. There was labeling before this Consent Decree. The 
labeling was for 14 and older. . 

Mr. Barton. When, on that point, did the industry begin to warn 
or issue warning labels? Do you agree that at this time in 1982, 
there were no warnings required? 

Mr Willens. Nir. Congressman, I wouldn t agree to that state- 
ment I will inve f; gate precisely what the status of the warnings 
were at that time, if 1982 is the year of particular interest to you. 
We will supply that for the record. 

I think it is important to note in this connection, Congressman 
Barton, that there have always been detailed warnings put out to 
purchasers of the machine, owners' manuals containing consider- 
able detail and labeling on the machine. 

The labeling has changed over time, to be sure. As the experi- 
ence grow ithin the industry and as it becomes clear that some 
additional information might be usefully supplied— we will be glad 
to lock into the particular time period that you have in mind, and 
supply that information. 

Mr. Florio. Would the gentleman yiold? 
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Mr. Barton. I would be glad to yield. 

Mr. Florio. You are not representing to us that the warnings 
that have been put forward from the beginning all had restrictions 
with regard to age limitations? 

Mr. Willens. No, I am not saying that, Mr. Chairman. 

Mr. Florio. At some point, the decision was made to coi /elate 
age and power, but that was not the case from the very beginning. 

Mr. Willens. One thing that ought to be made cksr, Mr. Chair- 
man, is that these age recommendations are precisely that. It has 
always been made clear to the purchasers of the machine that chil- 
dren s use of them ought to be carefully supervised by the parents, 
and the parents rather than the distributors or dealers have the 
best judgment about the physical skills of their children and 
whether or not they have the judgment available to ride the ma- 
chines. 

We believe, in fact, that the age 16, which was simply part of a 
negotiated settlement of a lawsuit, really doesn't have any neces- 
sary greater technical basis for it than the age of 14. So we dis- 
agree with those critics, Mr. Chairman, who say that there is a 
single fixed age that is appropriate to be put into place with re- 
spect to the use of these machines. 

Mr. Florio. The provisions in the settlement agreement are not 
to your liking either? 

Mr. Willens. We have agreed as part of the settlement to en- 
force agreements with respect to age recommendations. 

Mr. Florio. They are no longer advisory, they are no longer rec- 
ommending that the parents should supervise. You have agreed to 
this new concept of mandating. 

Mr. Willens. Of course, our clients are going to comply with the 
requirements to the Consent Decree. 

Mr. Fj,c^io. They agreed to the Cor ent Decree? 

Mr. Willens. We agreed to it and it is going to be implemented 
and enforced by a court. We will live with it. The point that I am 
trying tj make is that the decree is not inconsistent with telling 
paren .j to exercise supervision with respect to their children of 
any age. 

Mr. Florio. It is inconsistent with the idea of holding out the ap- 
proach previously which the industry apparently felt was adequate, 
to recommead and rely upon the supervisory discretion o r the par- 
ents. It i t like somebody else did it. you agreed to it, that we 
are going U have this mandated provision with regard to use of 
certain types of vehicles by certain age groups. That is all I am 
pointing out there. There L a difference. 

Mr. Willens. All I'm pointing out is that there is a continued 
need for parental supervision with respect to 12 year olds *vhc can 
ride certain sized machines or 

Mr. Florio. Of course. I mean, it is interesting to say that. The 
point that wo are talking about is the nature of the settlement. 
The ramifications of the bill and what I think is your concession 
that there has been a change in the industry's position with regard 
to exclusive reliance upon advice by parents as to usage. 

And now the new provisions in the agreement that you have set- 
tled on, that will provide for mandatory limitations. I thank the 
gentleman. 
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Mr. Barton. Thank you, Mr. Chairman. Again, tc extend the 
thought on the warnings, in 1984 U-Haul Company in the United 
States purchased a number of Honda three-wheel ATV's to rent to 
consumers. U-Haul developed their own warning label with a skull 
and crossbones and some very dramatic warnings that said things 
like ATV's flip over every which way, ATV's corners strangely. 

As a reaction to the warning that the U-Haul people developed, 
one Honda lawyer wrote to his colleagues and I quote: "It mi:y be 
beneficial to immediately contact the individual at U-Haul's home 
office in Phoenix in an effort to talk with them and get them lined 
up in a manner consistent with the He la position." Honda wrote 
to U-Haul protesting that it was misleading and untrue to say that 
ATV's flip over and demanded in the strongest possible way that 
U-Haul remove these labels immediately. 

What is your comment on that? 

Mr. Willens. Mr. Congressman, that exchange of correspondence 
has been the subject of, I think, three prior hearings and many 
lawsuits. Honda did take issue with the proposed labeling for the 
reasons summarized in that letter. 

Mr. Barton. You just said that you all were providing warning 
labels— you didn't say labels— but were providing some soi t of a 
warning. Now, here's a company that actually did put a warn g 
label on the equipment and it appears to me that one Honda 
lawyer, maybe not the entire company, but at least somebody asso- 
ciated with Honda protested warning labels very vigorously and 
said remove them immed ; ately. 

Mr. Willens. And with good reason, Mr. Congressman. We felt 
that those warnings were not required. There were labels on the 
machines and Honda took issue with the action taken by its lessee, 
if that's the proper term, with respect to putting labels and warn- 
ings of that kind on a Honda product. 

Honda did not believe at the time that it was required and we do 
not believe now that that kind of warning is required. What we 
have done is negotiated in this Final Consent Decree for mandato- 
ry labels for machines in the future, for which labels are to be sent 
to known past purchasers and those labels represent very detailed 
information right on the machine for riders and operators to be 
guided by. 

We think if peop t did in fact comply with the information that 
has been on labels for years, that there would not have been the 
number of accidents and injuries associated with the use of ATV's. 

Mr. Barton What did U-Haul do as a consequence of Honda's 
request. 

Mr. Willens. I do not remember, Mr. Congressman. I will check 
into that and supply tha f for the record. 

Mr. Barton. To the I of your recollection, is it not true at 
least as one consequence, that they ceased to rent the vehicles? 

Mr. Willens. I can't either confirm or deny that. 

Mr. Barton. You are not personally aware of that? 

Mr. Willens. I can't confirm or deny that, Mr. Congressman. 

Mr. Barton. The Consent Decree which I think most of us agree 
is a good thing— I don't think anybody on the subcommittee is op- 
posed to the signed Consent Decree. The Consent Decree requires 
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the industry to warn that ATV riders should wear helmets and 
protective clothing. 

Yet, at a January 28 ATV hearing with the Government Oper- 
ations subcommittee, a Yamaha dealer said you can't tell mc I 
have to put on all this gear to be safe, that doesn't make it cafe. 

Again, that is one individual. I am not saying that person speaks 
for the entire industry. That leads people like me to believe that 
there perhaps is a lack of sincerity on behalf of the industry, to 
make the Consent Decree work. 

I would like to know your position on that. Is that just one man 
speaking out of line 

Mr. Willens. I^et me answer that question. 

Mr. Barton. If so, what would you do to enforce the Consent 
Decree? 

Mr. Willens. In the interest of collegiality, Mr. Congressman, I 
would like to defer to counsel for Yamaha. 

Mr. Barton. I was just pointing them at you because I was told 
to. 

Mr. Willens. I appreciate that, Mr. Congressman. 

Mr. Schneider. The distributors are committed and Yamaha is 
committed to carrying out the Consent Decree, using its best efforts 
to getting all of its dealers to comply with the Consent Decree. 
That is not always easy. 

Mr. Florio. Would the gentleman yield? 

Mr. Barton. Sure. 

Mr. Florio. When you say best efforts, are we talking about 
yanking franchises if we find non-compliance. What is entailed in 
ones best efforts? One sends out a note, f.nd I assume that is a best 
effort. 

Mr. Cutler. It is a defined term in the Consent Decree, Mr. 
Chairman. You will find it on page four. 
Mr. Florio. Does it go sc far as to 

Mr. Cutler. Anything that the distributors can do by law includ- 
ing provisions in future contracts, to require dealers to coriply 
with the duties that the distributors are bound to impose on deal- 
ers as a result of this Conse t Decree. 

Mr. Florio. Are there standard franchise contracts in this indus- 
try? 

Mr. Willens No, Mr. Chairman. The franchise agreements 
differ from company to company, and the techniques for dealing 
with alleged infractions of the franchise agreement, of course, 
differ as well. 

Mr. Flopio. Obviously with all of the legal taleiit we have here 
who have reviewed those contracts, is it contemplated by you as 
legal advisors to your clients that franchise contract revocation 
provisions in the four or five contracts would permit upon the fail- 
ure on the part of a distributor, that is the distributor in the field, 
to comply with something that the manufacturers have entered 
into. 

Would that be grounds for revocation of a franchise agreement? 

Mr. Willenj?. Let me speak for American Honda alone on this, 
Mr. Chairman. It is the legal advice that has been provided to our 
client that the franchise agreement is sufficiently broad to incorpo- 
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rate under its terms directives from the distributors with respect to 
implementation of this Corsent Decree. 

If a dealer does not comply with the requirements and then 
there is the effort to bring them into compliance, then there is a 
policy and a legal right within American Honda as a distributor, to 
implement that contract if it is consistent with State law in place 
at the time. 

So I do think there are strong legal authority in place that would 
enable the distributors to enforce their franchise agreements. 

Mr. Florio. Is the response on the part of the other people sub- 
stantially the same? 

Mr. Gerchick. Mr. Chairman, yes it is. On behalf of Kawasaki, 
action has already been taken to incorporate these requirements in 
contracts. 

Mr. Florio. Could we get, just for the record, a statement from 
the other representatives. 

Mr. Claduhos. On behalf of Suzuki, I am Harry Claduhos with 
Pettit and Martin. We have subscribed to what Mr. Willend said in 
behalf of American Honda. 

Mr. Schneider. For Yamaha, we feel the same way. 

Mr. Cutler. I would also add, Mr. Chairman, that this decree is 
in the hands of a very tough, hard nosed Federal judge if he ap- 
proves it. The distributors would be in contempt of the decree if 
they failed to honor this obligation. That is a much more serious 
sanction than a multi-year proceeding before an administrative 
agency. 

Mr. Florio. Wht i you use the term Ji&tributors, I have been 
using it perhaps inappropriately. Manufacturers as opposed to the 
distributors. I rjuess we are really talking about the Japanese man- 
ufacturers, the African distributors, and what would you use as 
the next term ^r the franchise holders. 

Mr. Cutler. Perhaps Mr. Willens shonid explain it. Each of the 
manufacturers has an American company which is the distributor 
and which is bound by this decree. 

Mr. Florio. What do you use as the 

Mr. Willens. We use the word dealer. 

Mr. Florio. Dealer. Just to get our jargon correct. 

Mr. Willens. That is exactly correct. 

Mr. Florio. I thank you. 

Mr. Barton. I want to follow up on that now. I believe moot of 
you gentlemen have been here for the entire hearing. We had the 
Attorney General of Tennessee testify to the effect that when the 
Virginia legislature was considering some licensing requirements 
on ATV's, that spokesmen for the dealers, not for the manufactur- 
ers, tried to defeat that very strongly. 

One of the arguments they used was that they weren't bound by 
this preliminary Consent Decree at the time, because they weren't 
a manufacturer. I want to know your response to that, and number 
two, assuming the Consent Decree becomes finalized on April 18, 
will each of 5 mr companies that you are representing here today, 
reverse their position and begin to advocate and push for the State 
legislation that is 1 ±ry similar to what the Attorney Generals are 
using as model legislation. 
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Mr. Willens. Congressman Barton, I am glad that you asked 
that question, as they say. The State Attorney Generals have been 
derelict in their responsibilities to deal with State legislation. This 
industry, acting rough SVIA, has been urging State legislation to 
establish licens*^, and other requirements for ATV users for 
years. 

The CPSC hasn't supported those efforts until recently. We be- 
lieve we wouldn't be here today if the States had acted reasonably 
in the area of driver training, driver licensing, requiring the use of 
protective equipment as they have with respect to other kinds oi 
recrea f: nal products and motor vehicles. 

Mr. ^ .rton. You are saying that you have always been support- 
ive? 

Mr. Willens. We have been endorsing it and we will continue to 
endorse it. What we need is less rhetoric from the State Attorney 
Generals and more action. 

Mr. Barton. What happened in Virginia? If you were endorsing 
the legislation, why did some people work so hard to defeat it who 
are at least in some way, associated with the companies that you 
represent? 

Mr. Willens. We have model legislation. We are ^mmitted to 
support that and to support all legislation that is consistent with 
the Final Consent Decree. Wo did not give up our First Amend- 
ment rights. 

Mr. Bartcn. Nobody is asking you to. 

Mr. Willens. If you will let me finish, there are those that have 
asked. 

Mr. Barton. I am not one of them. 

Mr. Willens. Thank you, Mr. Congressman, but there are those 
who have asked. We have declined and feel that we can continue to 
oppose ATV legislation that does not well serve our clients interest 
or our dealers. There are 5,000 dealers out there whose livelihood 
depends on the profitable sale of ATV's, motorcycles and other 
products sold by these four companies. 

It is an economic interest here that we feel sometimes is being 
overlooked. 

Mr. Barton. Let's for the record here, I am pleased to know that 
you are supportive of legislation. Tell me what you support? Do 
you support the prohibition against children under 12 riding 
ATVV? 

Mr. Willens. Let turn in this Case, o my colleague from 
Suzuki, whose client does market those products. 

Mr. Claduhos. I would like at this time it I may please, to clear 
up the confusion concerning the all terrain vehicles that are mar- 
keted for children under 12 years old. 

Suzuki makes what they call an LT-50, the 50cc for children 
under 12. The fact of the matter is that with respect to the child 
sized ATV's there have been only— I say only in quotes because 
any death is a tragic thing— there have been only two fatalities out 
of 70,000 units since they have been marketed. 

Tn the one case, the fatality occurred when a child wa^ on a 
small child-sized ATV crossing a road and was hit by a car. In the 
other case, a child was riding a small sized ATV and it drove 
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over— unsupervised by any parent— drove over a retainer wall and 

was killed. „ , T , 

Apart from that, we know of no other fatalities nor do 1 think 
the CPSC know of any other fatalities. With respect to injuries for 
children under 12 riding the child-sized ATV s there are just a 
handful. These are relatively minor injuries. 

Mr Barton That's a very nice answer and I appreciate it. 

Mr. Claduhos. The statistics, Mr. Congressman, do not bear a 
need for remedial action witl espect to the child-sized Al V s. 

Mr. Barton. So you do not support banning sale and use ot 
ATV s for children under 12? 

Mr. Claduhos. No, we do not. But I chould point out that 

Mr. Barton. That's all I wanted to know. 

Mr Claduhos. If I may, for your benefit, point out Mr. Congress- 
man that the Final Consent Decree leaves open in the discretion ot 
the Commission, whether they wish to take action in this area. 

Mr Barton. I understand that. Do you support legislation at ,he 
State level that would set sizing requirements on use of ATV s by 
children 12 to 16? :11 
Mr Willens. Let me speak to that, Mr. Congressman. We will 
support any legislation that is consistent with those age restric- 
tions set forth in the Consent Decree. For example, if a Statt wants 
to abolish or establish as a minimum age of 16 for all machines 
and not provide any option for 12 year olds to use smaller ma- 
chines, then we would oppose that. It is inconsistent with the Con- 
sent Decree and the age recommendations that we agreed to. 

T understand that the issue in Virginia was whether or not there 
should be an agricultural exemption which would permit children 
under 16 on farms to ride the vehicles. The farm lobby and the 
deplers were in support of exemption of this kind. 

There was no lobbying by SVIA or the distributors in Virginia 
that was inconsistent in any respect with the Final Consent 
Decree. The incident came to our attention and was the s abject of a 
letter of inquiry from Mr. Lacy, the general counsel of CPbC. 
There was a response to it from SVIA end from counsel tor &V1A 
that I think was fully dispositive of the suggestion that oVIA or its 
member companies represented here had done anything ^consist- 
ent with the Consent Decree. 

Mr Barton. My third point, do you support legislation at the 
State level that requires some sort of an operators license before an 
individual is allowed to operate an ATV? 

Mr. Willens. Yes, Congressman That is an important part ot 
our model of legislation. 

Mr. Barton. You do support that? 
Mr Willens. Yes. To provide a licensing requirement. 
Mr Barton. Before I go, I just want to make sure I understand 
what you support. Do you support anything at the State level that 
is consistent with the sizing requirements in the Consent Decree; is 
that a fair statement? ni.-i.u4. 
Mr. Willens. I certainly do support that It doesn * limit what 

we will support, but there are all 

Mr. Barton. You also support a license in order to operate an 

ATV? 
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Mr. Willens. That is correct, and in some instances requiring a 
skills test or whatever the State decides in its own discretion is ap- 
propriate. 

Mr Barton. Do you support mandatory training for people that 
want to own and operate ATV's? 

Mr. Willens. It depends on what you mean by mandatory. If the 
State decides that there is a test that has to be passed, that cer- 
tainly is consistent with our clients' views. We don't think that the 
States should restrict our ability to sell the product until people 
have taken a training course. But we do agree that as with motor 
vehicles and other kinds of equipment, that the State has a fair 
and legitimate interest in making sure that there is a safe use of 
these products. 

That is in our client's interest. We support that kind of legisla- 
tion. 

Mr. Gerchick. Mr. Barton, may I just add that the Final Consent 
Decree does include a provision directly on tht State legislative ini- 
tiative point. It is at page 58 of the decree. fr > does indicate that 
there are pending in certain State legislatures proposals for licens- 
ing and certification of operators. 

In entering into the decree, the defendants agree and undertake 
not to oppose such pending or future State legislation to the extent 
that it provides for age limits for ATV operators consistent with 
the age recommendations specified in the decree, or for the require- 
ment of hands-on training before a certificate or license is issued. 

Mr. Barton. I appreciate that. 

Mr. Florio. Would the gentleman yield? 

Mr. Barton. I would be happy to yield. 

Mr. Florio. I just want to get some clarification. On the whole 
jeneral subject of State legislation that may go beyond, clearly 
beyond the scope of the settlement agreement, I assume from what 
you said you would not support that. 

I am wondering if you are not supporting it as a matter of policy 
or you are making some sort of a legal argument that State legisla- 
tion that goes beyond the scope or is more restrictive than this set- 
tlement agreement is somehow is inappropriate, illegal, unconstitu- 
tional 

Mr. Willens. I think that 

Mr. Florio. You just don't support it because you regard it as 
not in yor- interest? 

Mr. Willens. I think that the Chair wil 1 recognize that the kind 
of legislative proposals that come before State legislature varies 
widely. SVIA does, on behalf of the industry, have a program to 
monitor those laws and to express the views of the member compa- 
nies. 

Our positions are limited by the Consent Decree with respect to 
age recommendations, as my colleagues have emphasized. That 
leaves us free to strive to get model legislation in the States that is 
comparable to the sort of provisions that we have been endorsing 
for years. 

Mr. Florio. Maybe I didn't phrase the question very well. You 
are not making the argument that somehow by virtue of this Con- 
sent Decree, States are precluded from passing laws that go way 
beyond the scope of the agreement. 
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Mr. Cutler We are not making a pre-exemption argument. 
Indeed, we have long been supporting things not covered by the 
decree such as ma. utory State or Federal licensing for that 
matter or minimum skill requirements. 

Mr. FloriO. How about a prevision that provided that in a State 
an individual that wanted to get a refund from the manufacturer 
of the machine that they had purchased in the State with which 
there is no outside State contacts, would that be something that 
you would regard 

Mr. Cutler. That raises the same tnal bv legislatuie issues that 
I mentioned. And there might also be some commerce clause p. jb- 
lems presented by that. 

Mr. Florio. Thank you. 

Mr. Barton. I wanted to kind of swif.h — and I appreciate the 
education on that issue just then. It is my understanding that 
during the negotiations between your industry spokesmen and the 
Consumer Product Saiety Commission and the Justice Department 
kind to finalize the Consent Dec;ee that wai signed the day before 
yesterday, that your industry suggested language that would make 
the Consent Decree null a void if the Congress passed ar law in 
this area. 

I also understand that your spokesperson has indicated that it 
would not be in the best interest of ihe Consent Decree being 
signed by your industry if the Commissioners or Justice testified at 
this hoaring today. 

I would like for you folks to comment on that and explain why 
you wouldn't want the CPSC or Justice people h^e to testify here 
today. 

Mr. Willens. Let me answer the first part of that, and then Mr. 
Ci ler can perhaps address the second. During the negotiations, 
particularly in the latter months, we became very cor^erned by the 
possibility that a carefully negotiated settlement of . e section 12 
case would be superseded by legislation such as this subcommittee 
is considering. 

It was a matter of considerable importance to our clients, be- 
cause as I testified, our clients would not have settled the secti 1 
12 case i f the Government had insisted on a refund requirement. 

To settle on terms short of that, and then to have Congress eract 
the law that would impose that additional requirement, seemed to 
our clients and many of their advisors to suggest that the settle- 
ment would not be well advised — in their interest. 

There wes a diversity of views on that, so we negotiated with our 
Department of o stice and Commission adversaries whether or not 
there was a way i ' nticipate that problem and if so, reassess the 
Consent Decree in ught of any legislation that might be enacted by 
this body. 

Mr. Cutler. I might to add to that, Mi. Barton, that th Consent 
Decree contains an explicit provision which has the effect of bar- 
ring the Commission itself from instituting a proceeding to inv< 1r e 
its own power after hearing to order recalls or refunds for a period 
of 12 months, a : d then only on the basis of new evince. 

This bill, in effect ji passed > would simply override thau It would, 
in effect, carx* - out that provision of the Consent Decree. Beyond 
that, although tiie decree provisions relating to training, labels, 
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warnings, et cetera, are supposed to last for 10 years, this bill au- 
thorizes the Commission, instructs the Commission to put out dif- 
ferent—enables them to put out different provisions and requires 
that it be done within 18 months. It simply takes what has been 
agreed and authorizes the Commission one of the agreers, to set it 
aside. 

We could well be in the position where we could have spent $10, 
$20 or $30 million on this training program, and along comes the 
Commission and says scrap all of that and start all over again. 

Mr. Barton. What does that have to do with them testifying 
before this committee? 

Mr. Cutler. That's your second question, and I will be glad to 
deal with that. We did not wish ourselves to testify before the com- 
mittee while the decree is pending judicially befcre Judge Gesell. 
lie has not approved this Consent Decree yet. 

Indeed, the first date for this hearing was set while we were still 
in negotiations of the decree which v ? have now agreed on and 
filed last Monday, subject to Judge Gesell's approval Judges don't 
take very kindly to statements made out of their own hearing room 
about whpt is pending before the tribunal. 

We would much preferred to have had this hearing after April 
18. If the judge approved the Consc at Decree, we Vvvuld be happy 
to come. And we will come back agnin whenever you want us. 

So Tar as Commission testimony is concerned, that is an entirely 
different matter. T don't know that we ha^ taken any position on 
that. 

Mr. Florio. The gentleman's time has expired. 

Mr. Barton. Mr. Chairman, I would ask permission ^ ubmit 
st-.cral otner questions for the record. 

Mr. Florio Without objection. We trust that our wiU ^es will 
comply. Mr. Nielson. 

Mr. Nielson. Mr. Toms, you have been ignored, so I am going to 
ask you some questions. O:* page three you make a statement that 
we expect lo meet the objectives of 1,000 trained instructors within 
6 months to the decree's approval. 

Is that Honda alone, or is that the entire industry? 

Mr. Toms. That is the entire industry, Mr. kelson. 

Mr. Nielson. it was not clear from the context. On page four you 
have a statement that I am distressed that private industry is of- 
fering financial incentive for training. Clearly, the most significant 
incentive for training would be for the States to onact laws requir- 
ing ATV's and so on. 

Do you know of any other case where industrv has been forced to 
pay people as an incentive to come and take training? 

Mr. Toms. None, v/hatsoever. 

Mr. Nielson. As far as you are concerned, it is completely un- 
precedented? 
Mr. Toms. It is an unprecedented move. 

M". Nielson. Who is going to pay this money that industrv :s 
going to have to offer these people to come to training? 

Mr. Toms. It is going to come from the distributors. 

Mr. Nielson. It's from the distribute % Mr. Claduhos, you men- 
tioned your small-sized ATV, children sized ATV. Do you also man- 
ufacture large-sized ATV's? 
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Mr. Claduhos. Yes, Congressman Nielson, we do. 

Mr Nielson. Insofar as the large sized ATVs are concerned, you 
concur with the other distributors on those? 

Mr. Claduhos. Yes, absolutely. I want to add if I may, Congress- 
man Nielson, that the CPSC has made it very dear that if you ban 
the child-sized and youth sized ATVs, what you are going to do i 
to enco arage those children and those youths to go on mismatched 
ATVs where the high risk exists 

Mr. Nielson. If they passed a law saying you have to be 14 or 
more to ride for example, that would eliminate your small ATVs? 

Mr. Claduhos. That is correct, Congressman. 

Mr. Nielson. Let me ask another question. I have a whole series 
of questions for Mr. Willens. You said the Final Consent Decree is 
current before Judge Ges'il. By the way, Mr. Cutler said he is a 
tough, hard-nosed judge it he decides. 

What is he if he doesn't decide? 

Mr. Willens. He is a distinguished judge in any event 

I don't think he would resent in any way, the description that 
Mr. Cutler has put into the record. 

Mr. Nielson. He said he is tough and hard-nosed if he agrees to 
the Consent Decree. He left the other phrase out. 

Mr. Cutler. What I meant by that, Mr. Nielson, was he hasn't 
even agreed yet and he may decide to reject it. If he agrees, he is 
going to rnforce it. He is going to hold us up by our toes. 

Mr. Nielson If he doesn't agree, he's no longer tough and hard- 
nosed? 

Mr. Cutler. He's just as tough and hard-nosed. 
Mr. Nielson. Just curious. 

Mr. Cutler. F he disapproves, there will be a litigation. 

Mr. Nielson. l .3 said he is going to hold a final hearing on this 
issue by April 18. What is the current status, is he still going to 
meet that deadline? 

Mr. Willens. Yes, Congressman. The distributors and the De- 
partment of Justice submitted their briefs in support of the Final 
Consent Decree. He gave 2 weeks for the critics, including the 
State Attorney Generals, to file their criticisms of the Final Con- 
sent Decree. 

Mr Nielson. Will Members of Congress be allowed to testify 
before the Judgr~ 

Mr. Willens. Senator D'Amatc has been given the status of 
amici — a friend of the court, and there is only one of them I am 
reminded. He will be, I think, participating. We don't know exactly 
how, but everyone has been invited to reach agreement as to how 
much time they will be allocated on April 18. 

Mr. NihL^ON. All interested parties can oarticipate? 

Mr. Willens. I think 

Mr. Nielson. Other Memb*. rs of Congress, like Mr. Ba/ton, for 
example. 

Mr. Willens. I think that written documents without doubt 
would be received by the court. I think Oi«ly trios;? who have re- 
quested the status of amici w*I! be allowed to participate orally at 
the hearing on April 18 
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Mr. Nielson. What will happen if the judge does not approve the 
Consent Decree or if he insists on it plus ret^nds, what would your 
position be in that case? 

Mr. Willens. The second question is easier than the first, Con- 
gressman. If he were to insist as some of the critics have, that 
there be a refund requirement, the case would not be settled. It 
would be litigated. There would be no reason for the industry to 
settle on those terms. 

Mr. Nielson. What if he r esn't approve the decree at all? 

Mr. Willens. There, it v-ujld depend on exactlv what he found 
to be the deficiencies in the decree. It might be that there might be 
some minor deficiencies in the decree that were either brought to 
his attention by the critics or others, that the parties might then 
reconsider and represent to the court. 

It would depend on the g ounds that he identified for concluding 
that this was nut a fair, reasonable compromise of this disputed 
litigation and in the public interest. 

Mr. Nielson. This Final Consent Decree requires a 1 year mora- 
torium on CPSC for further action in this regard. What happens if 
the decree is passed by the judge and + his bill is also passed; what 
then happens? 

Mr. Willens. In the first place, we have a dear conflict with re- 
spect to some of the provisions of the bill that are duplicative or 
inconsistent with the provisions of the Cor Decree. We would 
either have to — either those would be tailored, changed up here in 
Congress or we would have to go to the court to see^ some change 
in our responsibilities in light of the changed legislative picture. 

Mr. Nielson. Do you think Congress should wait until after 
April 18? 

Mr. Willens. It seems to me at a minimum, Congressman, that 
the subcommittee should wait to see whether there is a Final Con- 
sent Decree. Judge Gesell, among other things, acts promptly as 
was evidenced the last time we were before him. 

There will be a hearing on April 18 and we would expect wuhin 
1 oi' 2 we eks that the judge would issue an opinion deciding wheth- 
er to approve the Consent Decree or to reject it, and if rejected on 
what terms. 

We ask the subcommittee at th*» very least to defer judgment 
about the bill until that point 

Mr. Florio. Would the gentleman yiei ' on that point? 

Mr. Nielson. Yes, but I would Hk«? . Ir. Cutler's response. He 
acted like he had something to say on that issue. 

Mr. Cutleh. I was only going to add, Mr. Nielson, that if Con- 

~ — — -u«,,i J .4. ±u :~ uni : .. ;. „ c 

t)l«-^ OllWUiU ^liUtt UilO Olll Hi ilO pi ^Ot- lit 1U1 ill 

Mr. Nielson, Before April 18-—- 

Mr. Cutler. Before or aftei Apiii. I don't know what the judge 
will do on April 18. He might very veil go ahead and still enter his 
decree. 

We would pursue our judicial remea^es from any order the Com- 
missioi issued pursuant to this bill, including the C^nrtitutionol 
arguments we have respectfully submitted to you. we fail in 
seeking to overturn those orders or set aside those orders, we 
would certainly go bi.ck to the Consent Decree court aid say to it 
that a new situation has developed and now we don't kt:ow wheth- 
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er it is fair to ask us to comply with che provisions of this decree 
such as the provisions on training and other very heavy expendi- 
tures which we are about to make which the Commission has just 
been empowered to change unilaterally within 1 V 2 \ears 

Mr. Nielson. I will yield to the chairman on the' premise that he 
will yield back. 

Mr. Florio. I just want some opinion, particularly from Mr. 
Cutler, the distinguished constitutional scholar. Are the deficien- 
cies in this proposal as you h v* described them, from your consti- 
tutional standpoint, are the) iherent in the legislation or is it as a 
result of the interaction betv een . ne court settlement and the leg- 
islation. 

To put it a different way, if there was never any action brought 
by tne Consumer Product Safety Commission and therefore no 
agreement, would you be up here making the same argument that 
somehow the bill is inherently constitutional^ deficient? 

Mr. Cutler. On th^ first of our arguments, Mr. Chairman that 
this is in effect a legislative trial— r trial by legislature in which 
the legislature determines that the Bishop of Rochester's cook shall 
be boiled in oil and that A shall pay damages to B, we would still 
have that argument. 

Mr. Florio. You wouldn't have that argument if there was no 
action. 

Mr. Cutler. We would have that argument regardless of wheth- 
er there was a pending case. We think the constitution means — *he 
justices have said many times— that Congress is supposed to act by 
general ruie. Congress is not supposed to determine that A violated 
such and such 

Mr. Flcpio. There is no reference in Mr. Barton s bill to defend- 
ants. We are talking about anyone who is similarly situated pro- 
spectively or retroactively. 

Mr. Cutler There are five manufacturers of three-wheel vehi- 
cles. This is the law 

Mr. Florio. No, Mr. Cutler 

Mr. Cutler. Three-wheeled vehicles made by five manufacturers. 

Mr. Florio. I understand what you are saying. You are obviously 
trying to be an advocate for your cause. You are not telling i s that 
because there happens to be five manufacturers, now that the Con- 
gress is A -ohibited from broad-based public safety legislation, that 
would impact 15, if there were 15, or two if there were only two. 

Mr. Cutler. Let me give you an example of something that prob- 
ably isn't going to happen Congress might very well be able to 
pass a law saying that no more handguns may be sold because of 
the great danger that they present to human life, notwithstanding 
the NRA. 

Congress could not pass a law in our judgment, saying th^tt every 
handgun manufacture who has sold a handgun over the last X 
years shall make a refund to the buyer of that handgun because 
handguns are now Piled out and they are no longer saleable in the 
market. 

We submit you canrot do that constitutionally 
Mr. Florio. I don't know if you have heard of the Superfurd leg- 
islation. 
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Mr Cutler Yes, I have heard the Superfund legislation. The Su- 
perfund legislation leaves it open to a hearing before an adminis- 
trative tribunal and eventually to a court to deride whether the 
chemical itself, the waste is poisonous, whether that company put 
it there, whether it bears any responsibility. It is an entirely differ- 
ent thing, just as the black lung legislation is an entirely different 
thing. 

It still is a factual hearing as to whether that particular coal 
miner contracted black lung as a result of working at that mine. 

Mr. Florio. You are making the argument that notwithstanding 
the existence of the settlement and the interaction between this 
legislation and the settlement, the nature of the activity of this 
bill— the proposed activity — makes it beyond the pale of constitu- 
tionality? 

Mr. Cutler. With respect to the refund. With respect to the 
other provisions such as the one saying the Commiss : on shall, de- 
spite its settlement on what the training program will be, et ^etera 
in the court decree, we say there you are violating a second princi- 
ple, which is to legislate a rule of decision for a particular case. 
This is the so-called Klein Doctrine. 

Mr. Florio. I respect your legal skill. I thank the gentleman. 

Mr. Nielson. I would like f o ask some questions having to do 
with your distributors and any of those attorneys can answer this 
one. 

Some of the elements of the preliminary Consent Decree ai * 
binding, whether the final decree is agreed to or not; is Or -\t true? 

Mr. Willens. Yes, that s true, C ngressman. 

Mr. Nielson. Which are those elements that are binding on you, 
even with no decree? 

Mr. Willens. Among he most important opes, Congressman, is 
the undertaking to stop distributing new three-wheel ATV's. 

Mr. Nielson. That will happen in any case? 

Mr. Willens. Yes. And it has been under implementation over 
the past several weeks, and to oifer to repurchase or provide cred- 
its for the dealer inventories of those vehicles. 

In addition, there's an undertaking in the p. iiminary Consent 
Decree to put out a poster of a safety lature and information that 
has been done and remains in effect. The age recommendations 
that are changed under the preliminary C jnseru Decree is another 
one of those provisions that we affirmatively undertake to enforce. 

Mr. Nielson. The man who had been * 'led 4 years ago— and his 
widow received it. Is that the sort of thing that you are sending out 
to all the people that have bought your eqi pment? 

Mr. Willens. Yes, there was a requirement under the prelimi- 
nary Consent Decree to send out what 'as .ailed a safety alert 
that set forth in negotiated language, a state nent of the risk and 
hazards associated with the product. 

Mr. Nielson. Can we depend on dealers to comply with the dic- 
tates of the settlement 7 

Mr. Willens. We think they are 

Mr. Nielson. What has been yoar experience with dealers; do 
they comply with the regulations quite well? 

Mr. Willens. Our experience to date Congressman, and we are 
relying here on reports of a CPSC monitoring function, demonstrat- 
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that there was a high record of compliance by the distributors 
and their dealers in implementing the program under the prelimi- 
nary Consent Decree. 

Mr. Nielson. Would they have a better chance of complying if 
you as the parent companies could agree with the decree th.t is 
granted than if you disagree with r? 

In c ler words, would they have more difficulty complying with 
something the legislature imposed than what this decree is, for ex- 
ample? 

Mr. Wiixens. That's hard to judge, Congressman. 

Mr. Nielson. I am just wondering. Will they cooperate with the 
Congress as well as with the judge if that so happens? 

Mr. Wjllens. The decors are independent businessmen and we 
think 

Mr. Nielson. Don't they 

Mr. Willens. We tlv.nk that they will comply with the law and 
we think they will comply with the court. 

Mr Cutler. The distributors will comply with any valid law 
wherever it comes from. 

Mr. Nielson. Even if the parent companies are unhappy? 

Mr. Cutler. Even if we are unhappy. 

Mr. Nielson. Mr. Cutler, you made some very good statements 
on page three. You didn't read it, so I am going to read it. Talking 
about the settlement process is an indispensable element of effec- 
tive law enforcement and here's the key one Who is going to make 
a litigation settlement with the Government if the Government can 
unilaterally alter the settlement will— as H.R. 3991 would do and 
retroactively increase the price of settling the case. 

Would you like to elaborate on that statement, please because 
that's my chief argument with my colleague on my right. 

Mr. Cutler. I think it speaks for itself, Mr. Nielson. 

Mr. Nielson. It's well written, but I want you 

Mr. Cutler. It is quite true we have invoked the separation of 
powers. You are the Congress and >ou are not bound by what th 1 
Executive or the independent Agency you created did. You are free 
to write a new law. 

But I think you have to he in mind that the settlement piocess 
is extremely important to law enforcement. If Congress would get 
in the habit of changing settlements after they are made by legis- 
lating on a point that the Government wanted in the settlement 
but gave up in order to get something else, that point has to be 
given by the defendants anyway after they had made their bar 0 ain. 

People are going 'o think twice about making a settlement. That 
is all there is to the point, and it simply is not a legal issue, it's a 
judgment issue that we submit 

Mr. Florio. Would the gentleman yield cn that point and I will 
be happy to give you more time. 

Mr. Nielson. Yes. 

Mr. Florio. That same argument can be used in the context of 
Mrs. Lavelle having previously tried to effectuate settlements in 
the environmental field that were terrible if not bordering on 
criminal. 

Then you could say that the Corgress never had the authority or 
shouldn t have gone into effect j.nd changed the law as did as a 
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direct result of understanding what weak settlements were previ- 
ously being entered into. 

Your principle can be flip flopped around. I am saying that the 
authority should be exercised to send out the message that good 
settlements— obviously there is some dispute here through the 
course of the day as to whether this is a jood settlement or not. 

I am not sure that one should be arguing policywise that the 
Congress somehow has to forfeit its right to enact legislation be- 
cause somebody has entered in.o a settlement. 

You can flip it around and make the point that the right of the 
Congress to impose good, strong statutory standards is the best 
thirj to h luce good settlements. Do you concede that there is an 
ar iment to be made? 

Mr. Cutler. I certainly concede that, Mr. Chairman. We don't 
want to get into your satisfaction or dissatisfacticr with the CPSC, 
the Agency that you created. I don't think that this is like the Mrs. 
Lavelle c .se. 

Whatever happened here, it was certainly done in good faith. 
There is certainly nothing criminal that has ever been suggested. 
This is a judgment call that the Comriission has made. 

If you want to tighten the law so— in a prospective manner be- 
cause you think it was a bad settlement and you don't want any- 
more settlements like that to be made, of course, you are free to do 
that. That is a judgment call for future cases. To change the settle- 
meit that was made is something else, and that's what this bill 
does. 

Mr. Barton's letter or the committee letter in it statement of 
the bill and everything that was said this morning is that you want 
to legislate a change in this decree. There, we think there is a judg- 
ment call, a question of j idgment as to what kind of bignal that 
you will be sending as those very effective witnesses this morning 
said, what message you will be sending about settling tax cases, 
about settling anti-trust cases. 

We aren't always going to be in a situation in which the majority 
in Congress of the day is unhappy with the administration of the 
day. We have to have an administration, it's got to make its deci- 
sions and they certainly have enough oversight by the Congress in 
the course of making them. 

Once the / arc male, it seems to me to legislate a change in the 
settlement is something that you should think carefully about. 

Mr. Nielson. Mr. Chairman, it will be your desire, I assume, to 
dismiss the panel after this round? 

Mr. Florio. It would be 

Mr. Nielson. I would then yield so that Mr. Dannemoyer can ask 
his questions before we have to go to the floor. 
Mr. Florio. Your time has expired. 

Mr. Nielson. I would like to submit a number of questions in 
v, ing as well. 

Mr. Dannemf^er Thank you, Mr. Chairman. I have a letter 
from the Department of Justice dated yesterday. I would like to 
ask unanimot > consent that it be put in the record if I may, deal- 
ing with this issue. 

Mr. Florio. Without objection. 
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[The letter follows, Justice Department brief retained in subcom- 
mittee r Aes.] 

department of justice, 
Office of Legislative and Intkhgovfrn'mental Affairs, 

Washington. D(\ March 16 1.988 

Hon Willjam E Dan NEM EVER, 

House of Represen ta Uves, Wash i 'igton DC 

Dear Congressman Dannemfyer I am writing to acknowledge leceipt of your 
letter to the Attorney General dated March 14, 1988 Given that we received this 
letter late on March lo. the evening before your hearing on H R -W91, it is obvious- 
ly 'impossible for the Department of Justice to analyze that proposed legislation 
fairly and fully or to address the important issues you raise before that hearing 
The difficulty of such a short time for response is made more acute by the fact that 
the attorneys who would undertake these analyses are completely absorbed in our 
cases against the distributors of all-terrain vehicles (ATV's) As soon as the press of 
those matters allows, we will consider the issues you raise and respond as promptly 
3l> possible 

Though we cannot give you our analysis of the impact of this bill on the Final 
Consent Decrees recently submitted to the court in those cases, we can state un- 
equivocally that the Department of Justice believes that those Decrees, and the 
comprehensive safety package they impose on the industry, is a full, . rf ective, and 
responsible response to the problems of ATV safety at this time As you know, after 
considerable study and evaluation of the evidence concerning ATV-related deaths 
and injuries, the Consumer Product Safety Commission identified the underlying 
problems, formulated what they believed to be a complete package of remedies, and 
sought Justice Department assistance to secure that relief in court. The CPSC did 
not determine that any measure that would take the machines off the market was 
necessary at that time 

As we said in our papers filed with the court, the proposed settlement of our liti- 
gation "encompasses every element of relief directly related to consumer safety that 
was sought by the Government " Having achieved the goals set by the CPSC on 
behalf of consumer safety without tunc -consuming and costly litigation, and the in- 
dustry having capitulated to our demands without testing our cases in court as the* 
had every right tc do, we fail to see why the safety program set out in those Decrees 
should not be given a chance to work 

The marketing, conti mer notification, and consumer training framework imposed 
on the ATV industry by these Decrees are designed to ensure that consumers are 
aware of the risks associated with ATV use and, should they choose o do so, are 
fully trained in the techniques for safe ATV riding A* ain, as we said in our cou*-t 
papers, we have not seen "any reason to believe that a refund, in addition to the 
notificatic n i-elief, is necessary to coax informed consumers into taking steps, appro- 
priate in thoir judgment, t*> protect thfmselves and their families, whether that is 
careful use of the machine cr abandonment of it altogether " 

For your information, I 'l^ve enclosed a copy of our brief in suppt rt of the Final 
Consent Decrees that we fi cd on March 14, 19H8 
Siuc .rely, 

Thomas M Boyd, 
Acting Assistant Attorney General 
cc James Fl r, io, House of Representatives, Washington, I3C 

Mr. Dannemeyer. I will quote just from a small part of it. Again, 
as we said in our court papers, we have not seen any reason to be- 
lieve that a refund in addition to the notification relief is necessary 
to inform consumers into taking steps appropriate in their judg- 
ment to protect themselves and their famiLco whether there is 
careiul use of the machine or abandonment of it all together. 

I have been advised that here is a class action suit that has been 
filed on behalf of some people who have purchased these ATV's; :« 
that correct? 

Mr. Willens. Yes. 

Mr. Cutler. Three. 

Mr. Willens. There are five 
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Mr. Dannemeyer. The point that I want to establish is that 
there is nothing in this settlement decree that can effect the ability 
of these private litigants to pursue their cause of action to seek a 
refund in any way, is there? 

Mr. Willens. No, Congressman, there isn't. And in fact, the 
plaintiffs in the five suits— three in Philadelphia and two in Illi- 
nois—are seeking the opportunity to have a repurchase and refund 
arra/igement on behalf of all owners of three-wheel ATV's 

Mr. Danneme/er How do 

Mr Willens. They have their legal rights to pursue the com- 
plaints that you have heard about here today, and we think that's 
one of the reasons why H R. 3C91 is unnecessary. 

Mr. Dannemeyer. How did Mel Belli froni San Francisco ever 
miss out on this opportunity? 

Mr. Willens. We haven't heard from him yet, Congressman. 

Mr. Dannemeyer. D^ii't hold your breath. 

The point that I think that needs to be said that it is controver- 
sial as to whether or not a refund should nave been ordered. This 
Member of Congress candidly is reluctant to impose my judgment 
on the actions of the Coir nission that appear to have been entered 
into in good faith. 

Once we begin doing that, we are substituting our judgment for 
an existing Commission that appears to have entered into this set- 
tlement in good faith. I think the existence of this cause of action 
in the private sector will be pursued with all diligence and certain- 
ly, ;he fact that the settlement is going to be used in one form or 
another with a trier of fact at some stage I suspect. 

Whether or not they are successful in that remains to be seen. 
With all due respect to my collergue from Texas and his legislation 
to in effect undue this settlement that has been made, I think it is 
premature. 

I think that we should wait until Judge Gesell looks at it. I don't 
think the judge, as distinguished and as tough as he is, has the au- 
thority under the law to order a refund and I don't think that is 
his prerogative. I think that he may disagree with me, but I don't 
think it is. 

The Commission has that authority and maybt that's a question 
and I'm not sure. T f he Commission chose not to do it, T question 
whether this distinguished Federal judge should go beyond what 
has been agreed to and order thst on top of what is in the settle- 
ment. 

Consequently, I think that at the end of the year— candidly, it 
surprises me that you distinguished members of the bar only 
abated their ability to order a refund for a year. I am not sure I 
understand what is meant by the term substantial now evidence 
That's always an interesting new terms in the law. That is about 
which people can differ for long periods of time. Or.) ' me will tell 
as to whether that substantial new evidence com^i . i L r 

Mr. Cutler. Mr. Dannemeyer, contrary to what has been sug- 
gested, the Government has good iawyers on its side and they were 
tough negotiators and that was the best thai we could get. 

Mr. Dannemeyer. Thank you very much. I have no further ques- 
tions. 
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Mr. Florio. Let me thank this panel, i reject the observation of 
one of the staff people that with all this high priced legal talent 
here today, perhaps this could have financed the refund provision. 

I am sure that the industry got its money's worth tr 1 y. I do ap- 
preciate your participation here today. 

Mr. Cutler. I hope that you won't go so far as to order refunds 
by lawyers when they lose a case. 

Mr. Florio. We will not do that. 

The committee stands adjourned. 

Mr. Bartc . Mr. Chairman, could I make one final statement — I 
want to corr.mend this panel for appearing. We can't bp educated if 
we don't know what the issues are, and I appreciate that. I would 
quibble a little bit with at least one statement. I would prefer to 
say add or strengthen to the Consent Decree. I am not, in any way, 
attempting to undo it. Wc could debate that a little bit. 

I want to thank you, Mr. Chairm* n, for personally being here 
the entire time. 

Mr. Florio. It has been my pleasure. 

Mr. Bartjn. I look forward to pursuing this matter legislatively. 
Mr. Florio. The committee will stand adjourned. 
[Whereupon, at 3:30 p m., the hearing was adjourned.] 
[The following documents and responses to subcommittee ques- 
tions follow:] 
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Consumer Federation of America 



April 20, 1988 



The Honorable J-^roes J. Flor 10 
Chairiran, Subcomrni ttee on Comrerce, 

Consumer Protection and Competitiveness 
U.S. Hou^e of Representatives 
Washington, D.C. 20515 

Dear Congressman Florio: 

We are writing to request that the enclosed brief be 
includeu in the record for the March 16, 1988 hearing on 
H.R.3991. This brief was submitted to the Court by Consumer 
Federation of America fCFA) , the American Academy of Pediatrics, 
Public Citizen, the American Public HeaUh Association, U..S. 
Public Interest Research Group and Frederic Booth, as dnucj., in 
opposition to the final approval of the Consent Decree jn the 
case of United States v. America Hond.i Mot or Co., et al. 

The brief sets forth the obj^cticis of CFA, to the 

terms of the decree and its failure in particular, «-o protect 
children who are at an especiclly high ris>k of death or injury 
from all-terrain vehicles. 

We ask that this b**ief and the accompanying exhibit^ (L-2) 
be included in the he« . - record as further clarification of our 
concerns about the terms the decree and the need for 
xegi?lative action to ful. address the hazards associated with 
ATVs. (Please note that ex; lbits A-K were submitted by amifiLi with 
previous pleadings in this tase.J 

Thank yc for your attention to this matter. 




Leg lslat l ve Representat l ve 
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April 21, 1988 



James J. Flono, Chairman 
Subcommittee on Commerce, Consumer 

Protection and Competitweness 
U.S. House of Representatives 
Room H2-151 
House Annex No. 2 
Washington, D.C 20515 

Dear Mr. Chairman: 

In accordance with conversations with your staff, 
we are pleased to provide herewth a memorandum for 
inclusion in the printed official record of the March 16, 
1988 hearing on H . R . 3991 before the Subcommittee on 
Commerce, Consumer Protection, and Competitiveness. This 
memorandum was prepared by Professor Paul Bator, a constitu- 
tional law scholar, former Deputy Solicitor General of the 
United States, and of counsel with Mayer, Brc ,i. & Piatt m 
Ch lcago . 

Professor Bator was requested oy the four major 
distributors of all-terrain vehicles -- American Honda Motor 
Co., Inc., Yamaha Motor ~orp. , U.S.A., U.S. Suzuki Motor 
Corp., and Kawasaki Motoi s Corp., U.S.A. — to evaluate the 
constitutionality of H . R . 3991. It is hoped that his 
evaluation, as an important supplonont to other expressed 
legal views, will be of benefit to the subcommittee in 
considering the proposed legislation. 
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MEMORA IDUM ON THE CONSTITUTIONALITY OF H.R. 39^1, 
THE ATV USER SAFETY AND EQUITY ACT 



We have reviewed House of Representatives Bill 3991, the ATV 
User Safety and Equity Act. This bill, if enacted, would 
represent a major intrusion into the judicial process. It seeks 
to impose a congressional judgment with respect to the liability 
of five ATV distributors under the law; that judgment would 
effectively revise and reverse the judgment of the district court 
as set forth in the consent decree in United States v. American 
Honda Motor Co. The bill would encroach upon the proper roles of 
the judicial and executive branches, and would deprive the 
manufacturers of all-terrain-vehicles of their rights guarar jed 
by the Due Process Clause ->t 'he Fifth Amendment. 

This memorandum examines the substantial constitutional 
concerns raised by the bill 



H.R. 3991 represents an attempt to have Congress, rather 
than a court or an administrative agency, apply an existing 
statute to the past conduct of a small, determinate group of 
persons engaged in bi iness. It constitutes a legislative 
verdict after trial by legislature. The bill disregards the 
procedures Conaress wisely (and necessarily, in light of the Due 
Process Clause, mandated under the Consumer Product Safety Act 
(the "Act"), and overturns the result -eached in a lawsuit 
brought by the Government under the Act. If enacted, the bill 
would be an unprecedented encroachment upon the judicial and the 
executive branches, and a complete denial of the procedural 
protections required by the Constitution. 

Under the Act, all manufacturers and distributors cf 
consumer products are entitled to a trial-type hearing and to 
judicial review before it is definitively determined that they 
have violated the Act and must suffer sanctions. It is pursuant 
to these provisions of the Act that the Government instituted 
proceedings against the five ATV dxStr lbutors ; it is those 
proceedings that eventuated in the consent decree entered by the 
district court. H.R. 3991 seeks to undo these proceedings by 
singling out the 5 ATV distributors and imposing on them a 
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legislative finding of guilt and a legislative order requiring 
the distributor- in effect to pay millions, of dollars of damages, 
all without any evidentiary hearing and any judicial review 
whatever. 

The bill begans by declaring that all j-wheel all terrain 
vehicles ("ATVs") , including those previously manufactured and 
sold, are "bannea hazardous products" under §8 of the Act.l/ The 
statute ordinarily allows such a declaration oniy after a ^ 
rulemaking proceeding by the Consumer Product Safety Commission; 
the bill eliminates the need for any such proceedings by s^ply 
declaring, contrary to fact, that the Commission has issued a 
rule : 

Sec. 2(a). Pan. — For purposes of the Consumer Product 
Safety Act, 3-vheel all terrain vehicles shall be considered 
banned hazardous products for which a rule was promulqated 
under section 8 of such Act .... 

The bill then dictates the remedy that is to follow from that 
declaration (a remedy that is not provided under §8 2/): 

Sec. 2(b). Pelund. — The manufacturers of 3-wheel all 
ter -am vehicles shall provide to persons who 

w) before tne date of the enactment of this Act, 
purchased J- wheel all terrain vehicles, and 

(2) return the vehicles to the manufacturer in 
accordance with regulations of the Consumer Product 



U Section 8 of the Act is codified at 15 U.S.C. §2057. 



- / 



The Act provides that rules promulgated under §8 shall be in 
accordance with §9, 15 U.S.C. §2058. The latter section 
provides, m part, that rules promulgated thereunder "shall 
b' applicable only to consumer products after the effective 
date [of the rule]." 15 U.S.C. 12058(d)(1). Therefore, it 
appears that a declaration under §8 that a product is a 

banned hazardous product" would only have prospective 
effect, and would not support any remedy as to previously- 
manufactured products. 
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Safet> Commission under paragraph (3), «i refund in an 
amount determined under such regulations 

The refund remedy that is thus required by the bill can 
ordinarily be imposed by the Commission under the Act o.ily 
following either fhe trial of an action brought by the Commission 
against the manufacturers in district court or a f-'i] 
adjudicatory hearing before the Commission. The bill--with 
regard tc this one product — would take over the ro'es of the 
courts and the Commission, and would completely den> the affected 
manufacturers the fair procedures mandated by the Act arid the Due 
Process clause 

In addition to usurping the roles of the courts and the 
Commission and depriving the manufacturers of the fair procedures 
provided by the Act, the bill would further encroach upon the 
judiciary by reversing the judgment agreed upon in United JStates 
V. Amer ican Honda Motor Co, 3/ The consent decree in that case 
forbids the future sales of 3-wheel ATVs; requires manufacturers 
to provide training and safety information; anc* permits the 
Commission to administratively to seek additional relief if new 
and substantial evidence indicates such relief is warranted. It 
does not require manufacturers to offer refunds at this time. The 
bill seeks to have Congress act as an appellate court, overturning 
the district co'irt judgment and imposing a remedy not found 
necessary by the parties or the court. 

By assuming the roles of the courts and the Commission, by 
overturning ths judgment of the district court, and by denying 
the manufacturers the procedural protections provided by the Act, 
H*R. 3991 contravenes the constitutional separation of powers and 
denies the manufacturers the due process of Jaw guaranteed by the 
Fifth iroendment. 



i/ United states v. American Honda Motor Co. , Civil Action No. 
87-3525 (D.D.C.)* The parties agreed to and filer} a 
preliminary consent decree that was approved and entered by 
the district court on December 30, 1987. The parties have 
since agreed upon and filed a final consent deciee, and ire 
awaiting final court approval. 
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Sgjgaratj pn of Powers 



thp ,I h f f r f mers of the Conotitutioi were gravely con- rned that 

many, and whether hereditary, self-appointed or electee 
may 3U stly be pronounced che very definition of tyranny. 

lb|JMemist No 47 (J. Madison), at 313 (Modern Library e d. 

-nom'he "^L r d\ n he h "orac?ei? a rn r t{:e ad su D "e?r? ted "'*«*«•«. 

"When the legislative and executive powers are united in the 
same person or bcdy," says he, "there can be no ? berty 
because apprehensions may arise lest the same monarc"or 
senate should epact tyrannical laws to execute them in 1 

with"t n ie a B ?T^" Again = " Were the lo^^Sf Edging joined 
with the legislative, the life and liberty of the subiect 

then be%h XP ? Sed }° arbltrar V control, for thslZ^ would 
then be the legislator- Were it joined to the^e^ti ve 
Power^^ might behave with all the violence^of "In 

Id., at 315 (emphasis in the original). 

-:nfe r rlo^^e C derar er t° ^"SSL^uVJia^'.SS ^ 
^interior federal courts as Congress shall constitute (Art. Ill, 

found Vnecessa"v £ n S .J e91 ?J atiVe powers ' Congress has often 
other department.. wIv^Tv T^k™?, t0 the disc "tion of the 
46 7 Wayman v. Southard, 23 U.S. (10 Wheat.) 1 

46 (1825). congress can choose to legislate preciselv „ In 

whethe^a^nera 3 ! 1 ? isCret j° n to the other bran^hes"^^™ ne 
whether a general law applies in ? given situation. HamptoTy 
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imit^._£_t^tes 276 U.S. 394, 406-07 (1928). But once Congress 
establishes the law, it is for the executive branch to administer 
/?«->o^ e 3 udlclal branch zo apply. TV/ v. HUl r 437 U.S. 153, 194 
(1978,. [i]t is a breach of the National fundamental law . . . 
it by law [Congress] attempts to invest itself with either 
executive power or judicial power." H ampton v. Umten st^- 
supra . 276 U.S. at 406. 3 ' 

With these general principles in mind, we can consider H R 
3991. The bill would contravene the constitutionally-mandated 
separation of powers in two different ways. First, by acting as 
an appellate court and overturning the decree in United sta tes v 

Ariexkcan Honda Motor Cp^, the bill would directly usurp the " 

proper role of the courts in ongoing litigation. Second, even if 
there were no pending litigation, the bill seek? to have Congress 
J^l^h ,-J S T by .^ G consecution to the court: to determine 
Iht tl^ll y °5 SDeclflc P^cies for past conduct and to assess 
the proper remedy. As Justi-e Powell noted: 

Functionally, the [separation of powers] doctrine may be 
violated m two ways, one branch mav interfere impermissibly 
with the other's performance of its institutionally assigned 
function. See N ixon J. Administrator of General Services 
HI V;?;/ 26 ' ? 33 (1977); United States v . N i vnn r a i ft n c 
683 (1974). Alternatively, the doctrine may be violated when 
one branch assumes a function that more prjperly is entrusted 
to another. See Younastow n Sheet & J uho m y. Sav> . P r 343 
U.S. 579, 587 (1952); Springer v. Philli pme Is lands. 277 
U.S. 189, 203 (1928). 

^-I^ " 10 " ? nd ^ atu ^ ^? a t ion S ervice v. rh ^ r supra. 4 62 u S 
f^on ( Powel1 ' J- concurring). H . R. 39&1 violates the separ- 
ation of powers doctrine in boto v;ays. 

A - Congress Cannot Tell t-h P Courts Ho w 
To Aprlv the f-^w tn a G , en Case 

The bill first violates the separation of powers by 

Motor U Cn ln9 nH h ^ COn « ent d r ree in ^^-S^-t es v. A ^rjcj^ Honda 

y~ w I and , thus "interfering] impermissibly with the — 

[court s) performance of its constitutionally assigred 
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function. "4/ Tne Supreme Court has long recognized that Congress 
cannot revei^e judicial decisions with which it may dii,. -ree: 

[N]o decision of any court of the United States can, under 
any circumstances, in our opinion, aqreeable to the 
Constitution, be liable to a reversion [sic] ( or even 
suspension, by _he Legislature itself, in whom no judicial 
power of any V .nd appears to be vested, but the important one 
relative to lii-peac* ments . 

Ha>burn's Case , 2 U.S. (2 Dall.) 409, 413 (1792). V As Madison 
explained, 

It is agreed on all sides, that the powers properly 
belonging to one of the departments ought not to be directly 
and completely administered by either of the other 
departments. It is equally evident, that none of them ought 
to possess, directly or indirectly, an overruling influence 
over the others, in the administration of their respective 
powers . 

The Federalist No. 48 (J. Madison), supra , at 321.6/ 

In United States Klein , 80 U.S. (13 Wall ) 128, 146 
(1372), the Supreme Court held unconstitutional a statitp that 
would have required the courts to dismiss for want of juris- 
diction certain pending property claims against the United 
States. The claims had been brought by Confederate agents who 
prevailed before the Court of Claims because they had been 
pardoned by the President *nd we r d therefore no longer considered 
disloyal c.nd incapable of recovery. Congress disagreed with the 
effect the Court of Claims had giv&n to presidential pardons, and 
pa^QPcl the "jurisdictional" statute to reverse that court's 
decis ions . 



4/ Immigration and Naturalization $ervi: e v. Chadha , supra , 462 
U.S. ct 963 (Powell, J., concurring). 

V See also C hicago & Southern Air Lines, In c. v. Waterman S.S. 
Corp. , 333 U.S. 103, 113-14 (1948). 

6_/ See also United State s v. O'Grady , 89 U.S. (22 Wall.) 641, 
647-48 U374). 
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The Supreme court Meld that Congress cannot "prescribe rules 
of decision to the Judicial Department of the government in ^ases 
pending before it." By Lhat. the Court certainlv did not m^ai 
that Congress cannot make general changer, ir the law while a case 
is pending, and have that new law, if otherwise valid, applied to 
the case. The authority of Congress to make such changes' had 
long been accepted. 7/ what conqress cannct do is to .mpose on 
the courts its own decision as to how the law should be 
interpreted *nd applied in d specific pending or decided case 
Congress can change the law, but it cannot tell the courts how to 
apply and interpret the law in a particular case; congress may 
not, undei the pretext of new legislation, act as an appellate 
tribunal to reverse specific prior or pending -judicial 
decisions. 8/ 

The Supreme court most recently examined the separation of 
powers rationale involved in Haybur n's Case and Klein in United 
Statgs, v. sioux_JJati on of Indians . 448 U.S. 371 (1980). The ca<^ 
involved an Act of Congress authorizing the Court of claims to 
consider the merits of a suit against the United states that the 
court had previously dismissed on res judicata grounds. The 
Court suir^arized the separation cf powers concerns ot Havburn' s 
Case and Klein as follows: 

There are two objections that might be raised to the 
constitutionality of this [Act], each framed in terms of -he 
separation of powers. The first would be that Congress 
impermissibly has disturbed the finality of a judicial decree 
by rendering the Court of claims earlier judgments m this 
case mere advisory opinions. see Hayb urn's Case . 2 DaU 
409, 43C-414 (1792) .... The objection would take the 
form that Congress, in directing the Court of claims to reach 
the merits of the [case], effectively reviewed and reversed 



7/ See, e.g., United state s v. sc h ooner Peggy . 5 U.~. (1 cranch) 
103, no (1801); cf. System Federati on N o. ,9 v ._Wright, 364 
U.S. 642 (1963). And see P. Bator, P.~ Mishkin, D. Shapiro & 
H. Kechsler, Hart and Wechsler jsjriie _FiLd_e,ral cou rts and t hP 
fed eral System 316 n. 4 (2d. ed 1973). 

V See Pope v. Unit 3d £l-afre.c: f 323 U.S. 1, 8-9 (1944). _ .^lso 

L. Tribe, &nerica n Corstitution al 50 (2d ed. 1°83) . 
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that court's [previous judgments]. Such legislative review 
of a judicial decision would interfere with the i idependent 
functions of the judiciary. 



The second objection would be that Congress overstepped 
its bounds by "ranting the Court of Claims jurisdiction to 
decide the merits of the . . . clam, while prescribing a 
rule of decision that left the court no adjudicatory function 
to perform. Tee United St ates v. Klein, 13 W.il., at 



448 U.S. at 391-39?. Similarly, Justice Rehnquist, dissenting in 
F ioux Nation , noted: 

Article III vests "the judicial Power ... of the United 
States" in federal certs. Congress is vested by Art. I with 
legislati ve powers, anu may not 'tself exercise an appellate- 
type review of judicial judgments in order to alter their 
terms, or to order new trials of cases already decided. 

448 U.S. at 427 (emphasis in original). 

In Sioux Nation , the majority of the Court in fact upheld 
the statute, but on the nar-ow ground that Congress, acting for 
the United States under its constitutional 4 ower to provide for 
the payment of the nation's debts, could waive a proceduial 
defense raised in a case against the United States, much like any 
other party to a lawsuit can w ive technical defenses against 
itself. 2/ Hut the Court made it clear that Congress could not 
"reviewf] the merits of the Courtfs] decisions [or] interfere 
with the fin.ality oC its judgments." Io\ at 407. Factfinding, 
anc* the "application of generally controlling legal principles to 
those facts," must be left to the courts. Idj. 



2/ See also P ennsylvania v. Wheeling and Belmont Brid ge Co., 59 
U.S. 421 "(1855), where the Court upheld a congressional 
statute providing that a brid^ s— previously held to be an 
obstruction of navigation — was not such an obstruction. Like 
Sioux Nation , Wheeling Bridge represents a Congressional 
decision to have the Government forego a right won in 
litigation; this is obviously vastly different from a 
Congressional decision imposing new sanctions and penalties 
on a private party. 
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*!.R. 39*1 clearly violates the constitutional doctrine 
examined in Ha t urn's C ase. Klein and Sioux Nation. These cases 
establish that Congress may not revise or modify court judgments 
and decrees it disagrees with, at least if the effect is to 
impose a new burden or sanction. It cannot decide — as H.R. 
3991 would have xt decide — that the result reached by the court 
applying an existing law to particular parties "is not . . . 
entirely adequate , ^^0/ and then step in to mandate a different 
and more ssvere result. The language and effect jf H.R. 3991, as 
well as the statement made t" its sponsor in introducing the 
bill, make it clear that the central purpose of H.R. 3991 is to 
overturn the consent decree in United Sta tes v. American Honda 
Motor, Co. and to sibstitute the vdgment of Congress for that" of 
the court. 11/ Ar. appellate court, following the existing law and 



15/ 134 Cong. Sec. H 486 (Feb. 24, I9F8) (statement of Rep. 

Barton of Texas, introducing l.R 3991). See Note 10, infra . 

11/ Tne sponsor of H.R.. 3991, Representative Barton, nade the 
following statement when he introduced the bill: 



Mr. BART ON of T exas: Mr. Speaker, today I introduced 
the ATV User S-fety and Equity Act, a bill to declare 
three-wheel ail terrain vehicles to be banned hazardous 
products under the Consumer Product Safety Act, to 
direct the Consumer Product Safety Commission to 
promulgate consumer product safety roles for all 
terrain vehicles, and for other purposes. 



The Department of Justice, representing the Consumer 
Product Safety Cunuv^ion, has filed suit against the 
ATV manufacturers. Iuq ATV manufacturers and the 
Depa A trf5nt of Justice have agreed upon a preliminary 
consent decree and are continuing negotiations to arrive 
upon a final consent decree. 

The preliminary consent decree taxes many steps in 
the right direction including reguirir.j .\TV 
manufacturers to provide warnings to purchasers and 
training programs for riders. Although too long in the 
making, the consent decree is a major victory for 



(Cont'd) 
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providing full procedural protection to the parties, may be able 
to take such a step, but Congress is not an appellate court and 
cannot act as one. 

B. Congress Cannot Assume the Role of 
The Jud jc ^ al and Execut ive Branches 

As the foregoing demonstrates, H.R. 3991 violates the 
constitutional separation of powers in that it attempts to 
substitute Congress's view of the law and the facts for those of 
che court in United States v. American Honda Motor Co. There is 
yet another way in which the bill violates the constitutional 
separation of powers. Even in the absence of a judgment or any 
orgoing litigation, Congress cannot usurp the role of the courts 
or the executive branch; it cannot "assume [] a function that more 
properly is entrusted to another [branch] -"12/ The Constitution 
provides that H [t]he judicial power cf the Unittd States l 1 be 
vested in" the federal courts, and that the President "sha^l take 
care that the laws be faithfully executed." Congress cannot 
assume for itself either of those powers; yet that is just what 
H.R. 3991 would have Congress do. 

As Chief Justice Marshall said in 1810, "[i]t is the 
peculiar province of the legislature to prescribe general rules 
for the government of society; the application of those rules to 
individuals in society would seem to be the duty oi other 



consumers . 

However, the consent decree is not an entirely 
adequate solution and does not address the impottant 
question of what remedies should be available to persons 
who purchased dangerous ATV's in the past and would like 
to return them, I introduced the ATV User Safety and 
Equity Act to protect these ATV owners. 



134 Cong. R*c. H 486 (February 24, 1988). This statement makes 
it quite clear that tne intent- -»s well as the effect — of H.R. 
3991 is to overturn the consent decree. 

12/ Immigration and Naturalization Service v. Cfraj jha, supra, 4 62 
U.S. at 963 (Powell, J., concurring). 
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departments." fletche- v. Peck . 10 U.S. (6 Cranch) 87, 136 
(1810). When it enacted the Consumer Product Safety Act in 1972, 
Congress prescribed the general rules in the area of product 
safety. It defined several different categories of hazardous 
products, including "banned hazardous products," "imminent 
hazards," and "substantial product hazards," and gave the federal 
government the authority to take a variety of remedial actions 
with regard to such products. But, quite properly and 
necessarily, it left it to the executive branch agency — the 
Consumer Product Safety Commission — to execute the new law, and 
in particular to docide whether a ^articular product warranted 
action under the law, and what action (or remedy) it warranted. 
And it left the fin^l step — the decision of whether the product 
did, in fact, come within the statute and whether the remedy 
sought by the Commission was proper and within the agency's 
discretion — to the federal courts or to the adjudicatory 
processes of the Commission subject to judicial review. H.R. 
3991 reflects dissatisfaction with how the other branches have 
enforced and interpreted the Act in this ore particular instance, 
and it seeks in this one case to usurp the roles of those other 
branches. That the Constitution does not permit. 

H.R. 3991 acts very much like the statute held 
unconstitutional in I mmigration and Naturalization Service v. 
Chadha . supra . In Chadha r "[t]he House [of Representatives] did 
not enact a general rule; rather it made its own determination 
that six specific persons did not comply with certain statutory 
criteria. It thus undertook the type of decision that 
traditionally has been left to other branches." Id., at 964-55 
(Powell, J., concurring). Similarly, if it enacted H.R. 3991, 
Congress would be makinq its own determination chat one of the 
products of the five distributors fits the stetutory criteria of 
the Act for designation as a "banned hazardous product" and for 
iirr^sii-ion of a refund remedy. Once again Congress would be 
undertaking "the type of decision that traditions* ly has been 
left to othar branches." 

"Once Congress, exercising its deleq. ,ed powers, has decided 
the order of priorities in a given area, it is for the Executive 
to administer the laws and for the courts to enforce them when 
enforcement is sought." TVA v. Hill . supra , 437 U.S. at 194. 
When it enacted the Consumer Product Safety Act, Congress 
established the general legal rules governing product safety. 
Now, H.R. 3991 would have Congress assume the roles of the 
executive and judicial branches by administering and enfoicing 
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that law in this one specific instance. This violates the 
const ltut ional sepa ration of powers . 

The concerns that led the Framers to preclude the exercise 
of executive or judicial power by the legislature are also dealt 
with in the Bill of Attainder Clause. 12/ A legislative act 
singling out specific or readily identifiable individuals or 
entities and imposing punitive sanctions on them for past conduct 
is a prohibited bill of attairder. 14/ The clause prohibits 
Congress from acting as lawmaker, prosecutox and judge. Chief 
Justice warren explained the purpose of the Bill of Attainder 
Clause in United States v. Brown , 381 U.S. 437, 442 (1965): 

The best available evidence, the writings of the 
architects of our constitutional system, indicates tnat the 
Bill of Attainder Clause was intended not as a narrow, 
technical (and therefore soon to be outmoded) prohib tion, 
but rather as an implementation of the separation cf powers, 
a general safeguard against legislative exercise of the 
judicial function, or more simply — trial by egislature. 

Recently, the United States Court of Appeals for the 
District of Columbia Circuit in-jlidated a statute intended to 
pievent one known company from obtaining a waiver of the Federal 
Communications Commission rule prohibiting "cross-ownership" of 
both a television station and a daily newspaper in the same 
market. The court held that the 1. violated the Equal 
Protection Clause and the First Amendment, but it noted that the 
constitutional concerns were similar to those underlying the Bill 
of Attainder Clause- 
Congress's exclusive focus on a single party implicates 
values similar to those behind the constitutional proscrip- 
tion of Bills of Attainder. See U.S. Const, art. I, §9, cl . 
3. The safeguards of a pluralistic political system are 
often absent when the legislature zeroes A n on a small class 



13/ U.S. Const., Art I, §9, cl. 3. 

14/ Selective service System v. Minn esota Pub lic Int erest 

Re search Group , 468 U.S. 841, 847 *±984) ; United Strtes v. 
Bro : n, 381 U.S. 437 , 447 (1965); U_njjted_ States v. Lovett . 328 
U.S. 303, 315 (1946) . 
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of citizens. Justice Jackson's statement, concurring In 
FaiUay E xp ress A g ency v. New York . 336 U.S 106 (1949), is a 
classic : 

The Framers of the Constitution knew, and we should 
not forget today, that there is no more effective 
practical guaranty against arbitrary and unreasonable 
governr.ent than to require that the principles of lav* 
which officials impose upon a minority must be imposed 
generally. Conversely, nothing opens the door to 
arbitrary action so effectively as to allow those 
officials to pick and choose only a few to whom they 
will apply legislation and thus escape the political 
retribution t;,at might be visited upon them if larger 
numbers were affected. courts can take no better 
measure to assure that laws will be just than to require 
that laws be equal in operation. £d., 112-113. 

New s America Publi s ning, Inc. v. FCC , No. 88-1037, slip op. at 28 
(D.C. Cir. March 29, 1988) 

Although th'ire is a question whether the refund remedy 
required by H.R. 3991 qualifies, technically, as the kind of 
punitive sanction covered by the Bill of Attainder Clause itself, 
the d.C. Circuit's opinion in N ews America Publishing, Inc. v. 
ZCC_ reaffirms Chief Justice Warren's proposition: the Bill of 
Attainder Clause is only one manifestat'on of a more general and 
basic separation of powers concern: the legislature may not 
single out a particular person or a small determinate group and 
impose special penalties on them. H.H. 3991 exemplifies the very 
evils the doctrine of separation of powers was designed to guard 
against. 



Procedural Due Process 

Even if we assume that Congress could constitutionally 
assume the role of a court or an administrative agency an 
assumption demonstrated above \.o be untenable — it would 
nevertheless be clear that it could not do so i.i the manner of 
H.R. 3991. The bill dispenses with all of the procedural 
protections provided by the Consumer Product Safety Act by simply 
declaring that 3-wheel ATVs are "banned hazardous products" as to 
which the Consumer Product Safety Commission ! promulgated a 
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« #• jvr-t- and the t . imp'^nq tne refund 

^ d U y ?n h rr.i°«?.ctS f r e t rS e of C VSbS5 s a*re no? given any 
opportunity to present evidt »nd legal '^»^ c ^ or 
impartial decisionmaker. By ^"^^^^^d inoer S12 and 
E^TE Act in i S R rd 399 e i ^IHe^tne'fwe distributors of 
3-wheel ATVs tAe H due Process of law'goaranteed by the Fifth 
Amerdment • 

in dew ding whethe. n adjudicatory hearing is required, the 
, ^ ™« (on is not who (or which branch is making the 
S.ci.iSn.'ffinSt "ind of decision is being *ade.lV Congress 
cannot? by fiat, decide that no process is due. 

lt is manifest that it was not left to the legislative power 
S^«5M°2-: r^fraTnf onVe-egiriat^e ell as 

process "due process of law" by its mere will. 
HnrfV. Lesse e »■ tr—*™ T » nri Improvement Co, , 59 U.S. ( , 
How.) 272 , 27C (1855). 

The Due Process Clause of the FnUi Amendment requires a 
hearing \£n ^government applies the law to ^^icular 
individuals, and in « ^ , V e fashion* and 

fnacts h brr d ? r gr any-appUcaM^rilL governing ^ture^onduct 
£ right, . in-Jvi-ujl hearings are no retired. Bl^gftU^ 

muit be given a hearing at wnicn tne y 

present legal argument. T^pnop-r v- Qenver, 210 U.S. 373 
(1908) 16/ 



15/ As we point out in the previous section of this memorandum, 
W the question of who (or which branch) is critical to the 
separation of powers concerns raised by the bill. 

16/ see also, Ujgifcfid Stfitfifl »■ Florida Eagt-Cga sj Pailway Co, , 
410 U.S. 2=4, 245 (1973). 
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Londoner and Bi-Mctallic both involved due process 
challenges to the imposition of property taxes in Denver. In 
Londoner, a local legislative body apportioned a street paving 
tax amonq property owners according to the extent that each 
property had benefited from the improvement. T^e Supreme Court 
held that the property cvners were entitled to a hearing. Bi- 
Metall ic involved an crH »r by a state administrative agency 
increasing the valuation of all taxable property in Denver by 
40%. The Court held that the Due Process Clause did not require 
individual hearings. 

The critical distinctions between Londoner and Bi-Metallic 
were the size and the determinacy of the groups of persons 
affected by the government action, the impact of the government 
action on those persons, and the relevance of particularized 
facts in ea^h case. Justice Holmes, writing for the Court in Bi - 
Metallic ,, emphasized that in Londoner w [a] relatively small 
number of persons was concerned,, who were exceptionally affected, 
in each case upon individual grounds, and it was held that they 
had a right to a hearing." 239 U.S. at 446. In Bi-Metal lie , on 
the other hand, the government action applied to a large, 
indeterminate group. As Justice Blackmun more recently noted: 

" [T]he case for due process protection grows stronger as the 
identity of tha persons affected by a government choice 
becomes clearer; and the case becomes stronger still as the 
precise nature of the effect on each individual comes more 
determinately within the decisionmaker's purview." 

O'Pannon v. Town Court Nursing Center , 447 U.S. 773, 800-801 
(1980) (Blackmun, J., concurring in the judgment) . 17/ 

Londoner and Bi -Metallic have come to be considered the 
sources of the distinction between adjudicative facts and 
legislative facts. Professor Davis defined the distinction as 
follows: 

Adjudicative facts usually answer the questions of who did 
what, where, when, how, why, with what motive and intent; 



17/ See also L. Tribe, Amer i can Constit u tional L aw 667-669 (2d 
ed. 1988). 
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adjudicative facts are roughly the kinds of facts that go to 
a jury in a jury case. Legislative facts do not usually 
concern the immediate parties but are the general facts which 
help the tribunal decide questions of law and policy and 
discretion. 

2 K. Davis Administrat e? Treatise 413 (1979). Legislative 

facts are those that Congress and other government bodies 
determine and consider when they enact general rules governing 
future conduct. Adjudicative facts are usually determined by 
courts or adjudicatory administrative agencies, and they are the 
particularized facts considered in determining the consequences 
of the past behavior of specific persons. When the government — 
any part of the government— determines adjudicative facts, due 
process requires a hearing. 

H.R. 3991 woald apply the Consumer Product Safety Act to a 
small numbe- of known persons (i.e., the five distributors of 3- 
wheel ATVs) . Clearly, these distributors would be "exceptionally 
affected M l£/ by the bill. Perhaps most importantly, the bill 
expressly or implicitly makes particularized factual findings 
required under the Act with regard to such things as the hazard 
presented by the manufacturers' vehicles, the effectiveness of 
the various alternative remedies permitted under the Act, and the 
cost effectiveness of the refund remedy. 12/ In light of these 
factors, the Due Process Clause requires that the persons 
affected by H.R. 3991 be given a fair hearing. But H.R. 3991 
would detarmine the disputed facts, interpret the law, choose the 
remedy and greatly affect a small and determinate group without 
any fair hearing at all. 

It is useful to contrast H.R. 3991 with the procedures 
normally required under the Act to impose a refund remedy on the 
manufacturers of allegedly hazardous products. Sections 12 and 



18/ Bi-Metallj c v. Colorado, supra, 239 U.S. at 446. 

19/ cost-effectiveness is an important inquiry under this 

statute. See African Textile Ma nufacturers Institute v. 
Donovan . 452 U.S. 490, 511-12 n.30 (1081). 



-16- 





203 



MAYER. BROWN 6c PL A 1 1 



15 of the Act2_py authorize the CPSC and the district courts to 
issue orders requiring manufacturers of h^zaidous products to 
offer refunds to purchasers. Section 15 authorizes the 
Commission to determine that products present "substantial 
product hazards n Once it makes that determination, the 
Comm. ssion may require the manufacturers to take corrective 
action: 

(d) If the Commission determiner. . . . that a product . . . 
presents a substantial product hazard and that action under 
this subsection is in the public interest, xt may order the 
manufacturer . . to take whiche\er of the following actions 
the person to whom *.ie order is directed elects: 

(1) To bring such products into conformity with the 
requirements of the applicable consumer product safety 
rule or to repair the defect in such product. 

(2) To replace such product with a like or equivalent 
product .... 

(3) To refund the purchase price of such product (less 
a reasonable allowance for use . . . ) . 

15 U.S. C. § 2064(d). Even though th* remedy imposed by this 
subsection is somewhat less onerous than that imposed by H.R. 
3991.21/ the statute does require that the Ccmmirsion give the 
manufacturers a trial-type hearing: 

(f) An order under subsection (cj or (d) of this ection 
may be issued only after a hearing in accordance with section 
554 of Title 5 . . . . 



10/ 15 U.S.C. §§2061 and 2064- 

2Xi H.R. 3991 does not give the manufacturers the three options 
set out in §15. Instead, it requires a refund. 
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,.„.(. *206«m 227 Thus Congress determined if. 1972 when it 
enacted the a" tha^a trial-type hearing was required before the 
Scission could impose even an elective refund remedy. 

Section 12 of the Act provides additional procedural 
orotec'ions In order to have a product determined to be an 
Sen?™ hazardous product," the Act "quires th- Ca»i« ion 
to file an action against the manufacturer in federal district 
court! The court has che authority to impose a refund remedy 
but the manufacturer is given all of the P™^™* P™^* 1 ™ 5 

^^X^~^™^™ u ^ = ^ T n ld 

case and they would have the final decision made by an impartial, 
fully-informed decisionmaker. 

Congress found the procedural protections provided under §12 
and 515 ?o be necessary when it enacted the Consumer Product 
Safety Ac? in 1972, and Commission followed those procedures with 
reatrd to ATvs H R. 3991, on the other hand, would disregard 
^e fair procedures Congresr itself established in the Consumer 
Product Safety Act and would impose the burdensome refund lemedy 
without any hearing and without the opportunity for "<^ial 
review thai is callable under the Act B> failing ^ afford the 
distributors an opportunity for a fair hearing, H.R, 3991 would 
violate the Due Process Clause. 

g..hQ<-an<- jve Pup P rocess ana Takings 
The constitutional defects of H.R. 3991 under the Due 



22/ "[Slection 554 of Title 5" is the section of thfe Admini- 
strative Procedures Act that sets out the requirements for 
adjudicatory hearings. 
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Process Clause and the constitutional separation of powers are so 
severe that it is hardly necessary to suggest that there might be 
yet other problems. But a substantial case can be made against 
the bill on substantive due process and takings grounds. £3y 

H.R. 3991 operates within the framework of the existing 
Consumer Product Safety Act, and mandates the imposition of a 
refund remedy in a manner that we have shown violates the 
separation of powers and the Due Process Clause. But if we look 
at the bill somewhat di f f erently— as establishing a new legal 
rule, and applying that rule retrospectively— serious substantive 
due process and takings concerns emerge. Powerful arguments can 
be made that this kind of retrospective «2Cononic regulation is 
always a taking in violation of the Fifth Amendment .2V in its 
most recent case evaluating retroactive economic legislation, the 
Supreme Court upheld a law that imposed liability on companies 
that withdrew from multiemployer pension plans. Pension Benefit 
guaranty Corp. v. p a. Gray f C <?, , 467 U.S. 717 (1984). In order 
to prevent anticipatory withdrawals while the bill was being 
debated in Congress, the drafters made the withdiawal liability 
retroactive to the date on which the bill was publicly submitted 
to Congress for consideration.^ In upholding the statute, the 
court made it clear that retroactive legislation is subject to an 
additional constitutional inquiry beyond that to which ordinary 
economic legislation must submit, in order to survive that 
inquiry, the retroactivity of the law itself must serve a valid 
purpose. 26/ 

In Pension Benefit Guaranty C orp. v. R. A. r,rav & Cn. r * ne 
concern about anticipatory withdrawals while the bill was pending 
was seen as justifying the retroactivity. But it is hard to see 
how the retroactive application of H.R. 3991 can be said to 



22J The Fifth Amendment provides in part thdt "private property 
[shall not] be taken for public use, without -just 
compensation." 

24/ See R. Epstein, Tak ings: Private Property a p^ th« p~.. Jr r,f 
Eminent Domain 255-59 (1985). "~~ " 

ZW Id-, 467 U.S. at 723. 

2&J Xd., 467 U.S. at 730. 
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promote the government's safety concerns. The government could 
prohibit the future use of 3-wheel ATVs— as it has prohibited 
their sale--and that would fully accomplish any rational safety 
concern. The only additional purpose of giving retroactive 
relief would be to give a windfall to the past willing purchasers 
of 3-wheel ATVs . That, ve submit, is not a purpose the takings 
clause permits. 

H.R. 3991, in singling out the five A TV distributors for 
harsh retroactive liability, goes substantially further than 
retroactive legislation previously upheld by the Supreme Court 
22J , and interferes with the justifiably settled expectations of 
the manufacturers in light of the consent decree. The 
manufacturers negotiated a settlement of the lawsuit against it 
in good faith, and made substantial, costly concessions to the 
government. Now Congress seeks to step in and use the consent 
decree as a smarting point for yet further penalties .28/ The 
harshness, unfairness and exorbitant nature of this measure 
raises substantial due process and takings concerns. 



All of the constitutional problems with H.R. 3991 reduce 
ultimately to one mischief: the bill is an attempt to do through 
legislative fiat what can validly be done only through judicial 
proceedings or adjudicatory administrative proceedings subject to 
judicial review. By trying to circumvent the other branches of 
government and to bypass the procedural requirements of the Act, 
H.R. 3991 violates the constitutional separation of powers, the' 
Due Process Clause, and the Takings Clause. And it does so quite 
unnecessarily. The Consumer Product Safety Commission has 
aggressively pursued the manufacturers of 3-wheel ATVs, and has 
compelled them to agree to cease all sales of the vehicles and to 
sponsor training and educational programs and materials for ATV 
owners. The Commission even retains the right to seek additional 



27/ See, e.g., Useiy v. Turner Elkhorn Mi ning Co. f 428 U.S. 1 



2_8/ The provisions of H.R. 3991 also raise substantial problems 
ander the Equal Protection Clause. 



Conclusion 



(1976) . 
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administrative remedies if new substantial evidence indicates 
they are warranted. With fai; and constitutional procedures 
accomplishing their purpose, it would be foolhardy for Congress 
to step in with an unconstitutional and unfair measure of its 
own . 
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PARK RIDGE Off iCE 



HororaMe James J. Flerio 
C \a l rman 

Subcommittee on Commerce, 

Consumer Protection and 

Compet ltiveness 
H2-l c l HOB Annex 2 
Washington, p . c 1 ! 0 S 1 5 

near Mr. Chairman: 

It has come to o'jr cittir.tion that on "arch 16, 
the Subcommittee on Cornmerc*?, Consumer Protection. 
dM Cerpetitiveness ml: hold a hearirg on "All- 
Teirain vehicles" (ATV's). 

We would like to share with you a position stntp- 
ment that the Arret] can Academy of Orthopaedic Sur- 
geons has publishe 1 on this issue. As physicians we 
believe that we not only have an obligation to 
provide our patients vith the best possible care, but 
we also have an obligation to educate our patients 
and policy makeis regar.ung recognized hazards. 

The Academy would appreciate this position 
statement beirg made a ^art of the hearing record. 

If we can be of assistance to /on, please do not 
1-esitdtr to contact Mr. Nicholas C^varctchi in cur 
Washington office. 



i M » Or 'i M I 



Sincere ly , 

Thomas B. Dameron, Jr/, rf.D 
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American Academy of Orthopaedic Surgeons 

A Position Statement 

272 Sou'h Prospoc* Avenue • forV Q<<3go rtlirv-Mi 
312 - 823 71«6 
Con'uc* VOf« iV Wiu» ng 

All-Terrain Vehicles 

All* terrain vehicles (ATVs) are three- or four-wheeled motorized vehicles 
designed primarily for off- the- road use. They have handlebars like a motorcycle, 
and the nder straddles the body of the vehicle. With large, soft tires, ATVs have a 
relatively high center of gravity Some can reach speeds of 50 mph 

No state or local license is required to operate an ATV, most of which are 
used for recreation. There are no national safety standards for their construction 
and only a few states have issued regulations for their use ATVs are often operated 
by children, some as young as age five. 

ATVs have been involved in an alarming number of injuries and deaths, 
particularly among young people Numerous groups have questioned the inherent 
danger of the design of these vehicles, and in June 1986, the United States Con- 
sumer Products Safety Commission issued a "Safety Alert" on ATVs 

In light of statistics thai show a trend of increasing injuries and death* 
resulting from the use of ATVs, the American Academy of Orthopaedic 
Surgeons considers ATVs to bf a significant public health risk. 

Over the past five years, more than 550 deaths related to ATV use have been 
••ecorded. More tian 40 percent of the dead were children 16 years of age or 
younger 

From IC34 to 1985, the number of ATV*related injuries treated in emergency 
departments in *he United States increased from 63,900 to 86,900 During the first 
six months of 1986, 45,000 ATV-related injures were treated in emergency depart* 
merits Nearly one-third of these injuries (30 percent) involved children between the 
ages of five and 14 

The American Academy of Orthopaedic Surgeons supports the July 1986 
recommendation of the United States House of Representatives Committee 
on Government Operations to the Consumer Products Safety Commission 
that it issue <* recall on three-wheeled all- terrain vehicles. 

The three-wheeled ATV is inherently unstable. When the operator executes a 
sharp turn at even moderate rates of speed, the high center of gravity of the vehicle, 
the short wheel base, and the short turning radius combine in many c&aes to cause 
the vehicle to turn over Studies have shown that 75 percent of accidents involving 
three- wheel ATVs result from tipping and overturning. The nder may be thrown 
from the vehicle or crushed beneath it as it rolls 
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3-all-terrain vehicles 

Only one person at a time should riae an ATV Adding a passenger to the 
ATV increases the propensity of the vehicle to tip or turn over, because the passen- 
ger, to a significant extent, increases the high center of gravity In almost a third of 
ATV accidents (31 percent), more than one person was riding the vehicle 

The American Academy of Orthopaedic Surgeons urges its members to alert 
their patients to the dangers of ATV*. 

Although these vehicles may give the appearance of being safe, stablo recrea- 
tional vehicles, they have been demonstrated to be otherwise, both by analysis of 
their physical properties and by alarming and increasing statistics reporting inju- 
ries and deaths to riders of ATVs Orthopaedic surgeons are urged to encourage 
parents to protect their child/en by choosing other recreational activities that are 
more appropriate for children than the operation of motorized vehicles 



Octobor, 1987 
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EXECUTIVE SUMMARY 



In December, 1987, the National Association of Attorneys General (NA AG) created a 
Task Force to study the hazards of sll terrain vehicle (ATV) use and to recommend a 
course of action to the Attorneys LeneraL This report summarizes the work of the Task 
Force to date, and recommends actions to be taken in the immediate future. 

In short, the Task Force has found that ATVs are imminently and unreasonably 
hazardous. The Task Force has also concluded that steps taken thus far by the federal 
government a;e inadequate, and that further action is needed 

The report covers the the following areas: 

1. Ban on three-wheel ATVs; 

2. Ban on current promotion and sale of ATVs for use by children; 

3. Recall and refunds to consumers who have bought ATVs; 

4. The need for meaningful performance standards; 

5. Restrictions on ATV advertising; 

6. Adequate warnings to potential riders of the hazards of ATVs; 

7. The safety verification form proposed by the Consumer Product Safety Com- 
mission (CPSCX 

8. State legislative in itiattves; 

9. Federal legislative initiatives. 

This report is not all-inclusive. Silence on any particular issue does not necessarily 
mean that it is not of concern to the Task Force. 
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INTRODUCTION 

On December 29, 1 987, Missouri Attorney Ger.eral William L Webster, Chair of the 
NAAG Consumer Protection Committee, appointed this Task Force to study ATVs and the 
hazards posed by them and to recommend a course of action to the Attorneys General 
Tennessee Attorney General W.J. Michael Cody is chair of the Task Force. The other Task 
Force members are: 

California Attorney General Minnesota Attorney General 

John Van de Kamp Hubert H. Humphrey III 

Connecticut Attorney General Missouri Attorney General 

Joseph I. Lieberman William L. Webster 

Illinois Attorney General New York Attorney General 

Neil F.Hartigan Robert Abrams 

Massachusetts Attorney General Texas Attorney General 

James M. Shannon Jim Mattox 

Michigan Attorney General Wisconsin Attorney General 

Frank J.Kelley Don J Hanaway 

Under our federal system of government, the Consumer Product Safety Commission 

(CPSC) has primary responsibility to protect the citizens of all states from dangerous and 

hazardous products. The Task Force believes that the CPSC has not fully met its obligation 

In the case of ATVs. While the CPSC complaint against the industry acknowledges that 

ATVs are Imminently and unreasonably hazardous, the Preliminary Consent Decree of 

December 30, 1 987 (Decree) has several deficiencies which, if left uncorrected, will result in 

death and injury which could otherwise be prevented. 

The Task Force has been unable to discover any other hazardous consumer product 
sold which has been responsible for more deaths and injuries In the past five years alone, 
-»ver 900 people have died, and 330,000 people have bs;n injured in ATV-related accidents, 
h -rly half of those killed and injured have been children. Stronger action than is pro- 
posed in the Decree has been taken by the federal government following far fewer deaths 
associated with the use of other consumer products. 
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Although che CPSC has l.>e primary duly for Insuring the safety of consumer pro- 
ducts. Attorneys General must also act when their citUens are victimized. As the chief legal 
officers or' the states, the Attorneys General have the responsibility of enforcing state con- 
sumer protection laws. 

This Task Force has studied the ATV issue in depth The recommendations made m 
this report present our views on how effect e action m»gM be taken at the federal and state 
levels. Our chief concerns center on the importance of* I) permanently banning three- 
wheeled a.id child-sued ATVs, 2) prohibiting the use of ATVs by children under 16 years of 
age; i; Instituting a consumer refund program for all ATVs; and 4) developing performance 
standards. We urge your immediate consi leration of the recommendations that follow. 

1. BAN ON THREE-WHEELED ATVs 

** he Task Force finds that currcr.t :h:ee-wheeled ATVs have design defects which 
render them imminently and unreasonably hazardous cor*utf.cr products Accordingly, 
the Task Force recommends an immediate ban on the sale of all three-wheeled ATVs. 

ATV design defects include lack of an adequate suspension system, lack of an effec- 
tive rear-wheel differential suitable for variable terrain, a hi/ u center of gravity in relation 
to the dimensions of the vehic!:, and tires which contribute to machine tipping. This combi- 
nation of faul'.y design characteristics produces steering and balance problems which cause 
ATV i iders to lose control of the vehicle. 

The most significant handling and control problems occur in turns and on slopes. In 
turning an ATV, the rider must shift his or her body weight to the outside of the turn, while 
at the same time leaning into the turn. In moving up a slope, tru* ric:r must keep his or her 
body weight forward over the ATV. During either a turn or a climb, a slight change in ter- 
rain, Including a bump or a hcle» car. cause the ATV to flip over or roll over before the 
rider has an opportumtv to respond and regain con'roL 
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These ATV control proble-ns are most acute for untrained and Inexperienced riders. 
However* even experienced riders can lose control of the three-wheeler in turns or uphill 
climbs, or when encounlermr -hanges In terra;n. In sum* no amount of training and experi- 
ence can protect :he rider from the inherent dangers involved in operating a three-wheeled 



The safely problems are compounded by the fact lhal three-wr -eled ATVs have been 
promoted as solid, stable and easy-to-operate vehicles. The three-wheeled configuration 
and the large tires create the illusion of stability, and provide no hint of the difficult and 
complex reactions required ;o control the ATV. 

The Preliminary Consent Decree 

The Decree provides that the manufacturers shall halt the marketing of all thre-- 
wheeled ATVs, and the distribution and sale of three-wheeled ATVs to retail dealers. In 
addition, the manufacturers agree to offer to repurchase only new three-wheeled ATVs 
from the inventory of retail dealers. The Stop-Sale and Repurchase provisions expire if a 
final consent decree is not entered within forty-five days of the entry of the preliminary 
consent decree. Should a final decree *)e entered, any future distribution and sales of three- 
wheelers by the ATV manufacturers may be permitted to the extent such three-wheelers 
meet future standards acceptable to the CPSC 

The requirement that the ATV manufacturers offer to repurchase new three- 
wheelers from dealers Is not binding on the dealers, since they are not bound by or named 
In the lawsuit The Decree does not prohibit distributors and dealers from selling their 
remaining new or used inventories of three-wheelers to tne public. Nor does the Decree 
require the manufacturers to repurchase three-wheelers from consumers. The issue of con- 
sumer refunds is discussed in more detail below. 



ATV. 



ERLC 




216 



Recommendations 

The Task Force supports the provision la the Decree which prohibits the ATV 

manufacturers from marke:mg, selling or distributing current three-wheelers. However, the 

Task Force concludes that additional action is required to eliminate the problem of three- 

wheelers. In particular, the Task Force recommends that retail dealers be required to sell 

their current new md used three-wheel inventories back to the manufacturers and be 

prevented r om making any further sales of ail three-wheeled ATVsto the public 

i 

2. PROMOTION AND SALE OF ATV FOR USE BY CHILDREN 

The Task Force concludes that children are not able adequately to handle ATVs. 
Therefore, adult-sized three or four-whe:Ied ATVs should not be sold for use by children 
under 16 and child-sued ATVs should be banned entirely, 

TheCPSC Complaint 

The Complaint alleges that, each day, millions of individuals, a large number of them 
children under the age of 16, are unwittingly exposed to the risk that, as a result of their 
operation of ATVs, they will be involved in an accident in which they will either die or 
suffer a severe personal Injury such as quadriplegia, paraplegia, a ruptured organ, or a skull 
or bone fracture. The Complaint further alleges that the risk of harm presented by ATVs is 
substantially magnified when they are operated by children under 16. We agree. 

The Complaint correctly recognizes that ATVs are unique, complex, and dynamically 
unstable vehicles, requiring quick perception, decision and reiction times, and precise rider 
manipulation which is neither Instinctive nor easily mastered by a person of ordinary sic ilL 
There is virtually no margin for error in the operation of ATVs because of their peculiar 
operating characteristics The penalty for making the smallest miscalculation may be death 
or catastrophic injury 
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The Decree is Not Adequate 

Although the Complaint clearly recognizes the dangers of ATVs to youthful opera- 
tors, the Decree fails to deal with this issue. The Decree requires the defendants to represent 
that ATVs with engine sizes of 70 cubic centimeter displacement (ccd) up to 90 ccd should 
be used by children under 12, and ATVs with engine sizes of greater than 90 ccd should 
not be <ed by children under 16. These pro /isions do not adequately address the problem. 
According to the Decree, chi'dren under 12 are permitted to ride an ATV. The Decree 
reserves CPSCs right to proceed separately under the Federal Hazardous Substances Act 
again**. ATVs which are marketed for children under the age of 12. The Task Force believes 
that any negotiated settlement should deal directly with the problem as acknowledged in 
the Complaint. 

Greater Risk To Children 

Children under 16 who operate ATVs are at an even greater risk of injury and death 
than adults. They do not have the judgment, constant attenuveness, and high degree of skill 
to Integrate the ATV with varying environments. They also lack the counter-intuitive skills 
necessary to make split-second decisions that could mean the difference between life and 
death. Typically, children under the age of 16 lack the cognitive abilities, physical size a/>d 
strength, motor skills, experience and perception to operate an ATV safely. All of 
combined with a tendency toward higher risk-taking attitudes than most adults and an 
assumption of a posture of exaggerated independence, inhibits children under 16 from 
recognizing and operating ATVs within their skill levels. 

Nearly half of the ATV-related fatalities are children under 16 year old Twenty per- 
cent are unoer 12 years old More than half of the injury v'ctims are children under 16 
years old Since 1982, approximately 400 ATV-related deaths and over 150,000 hospital 
emergency-room-treated injuries Involved children under 16. 
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Children under 16 can not operate cars in most states, and there is no reason the> 
should be operating ATVs ATVs are not toys. They are vehicles that in inexperienced and 
immature hands produce death and catastrophic injury. 



Ail persons should be entitled to return ATVs to the manufacturers for refunds 
Refunds should be available for any three or four-wheeled ATV and not be limited to ATVs 
which are banned. 

Basis for refunds 

Consumer refunds are warranted for a number of reasons Manufacturers failed to 
disclose the hazards of ATVs and, in fact, affirmatively misrepresented the characteristics 
of ATVs For example. ATVs were marketed as recreational vehicles for young children. In 
fact, ATVs pose a particular hazard to children under 16 who account for nearly half the 
ATV-related deaths Advertisements show maneuvers of ATVs, such as jumps and riding at 
high speeds on rough terrains In such maneuvers are inherently dangerous and 
beyond the ordinary skills of most riders 

Consumer refunds should be provided because they are an incentive to remove 
ATVs from use. With fewer ATVs in use, the number of deaths and injuries will be reduced. 

In addition, consumers u ho have already purchased an ATV had no notice or inade- 
quate notice of the risk of death and severe injury posed by ATVs Had they known, many 
consumers may .iot have bought them. Once *-iey learn of the dangers, many consumers 
are probably not likely to use them. Their resale value may well be, and should well be, 
minimal. The consumer should be allowed to recoup undeserved losses of this kind. 

Furthermore, manufacturers have profited by their unfair and deceptive practices 
in marketing ATVs They should not be permitted to retain profits obtained from a 
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deceived public, and obtained from the sale of inherently dangerous products. 

P» t recall pro jremi 

Recent recalls for repair or refund of consumer products have been instituted on 
the basis of far fewer than the 900 dev.hs and 330,000 injuries related to ATVs. Examples 
are noted in the 40th Report by the Committee on Government Operations, July 16, 1986, 
(House Report 99-673) on ATV use. In 1978, the Ford Pinto was recalled after 61 deaths, 
following a determination by the National Highway Traffic Safety Administration that the 
vehicle was unsafe because the fuel tank could explode when hit from the 'ear. About I 4 
million Pintoshad been marketed. 

In 1977, CPSC declared a ban and recall of TRIS-treated apparel and fabric for 
children's sIeepware.TR IS, a chemical fire-retardant, had beeo linked as, though not con- 
clusively proven to be, carcinogenic and mutagenic to humans. 

In 1980, Proctor & Gamble Company voluntinly withdrew its Rely brand tampons. 
The Center for Disease Control had reported that a study of 50 women showed an associa- 
tion between usage of the tampon and toxic shock syndrome (TSS), a life-threatening ill- 
ness. Twenty-five deaths since 1975 had beer, attributed to TSS 

Autnority for recall aod refund 

Under the Consumer Product Safety Act (CPSA), the CPSC has the direct authority 
to obtain refunds of the purchase price of a product The CPSC lawsuit is brought pursuant 
to Section 12 of the CPSA on the g roan ds that ATVs are an "Imminently hazardous consu- 
mer product" - one which "presents imminent and unreasonable risk of death, serious ill- 
ness, or severe personal injury." In such a case, CPSC may seek, among other things, an 
order of a refund for a product- I n its complaint, CPSC did seek a consumer refund for all 
three-wheeled ATVs and all adult-sized four-wheeled ATVs purchased for use by children 
under 1 6 years of age. 
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However, there 1$ no consumer refund provision In the federal settlement The set- 
tlement entitles only dealers to sell-back new three-wheeled ATVsto the manufacturers, 

Obviously, consumers should also be entitled to a refund for thr;e-wheeied ATVs. 
Furthermore, consumers also bought four-wheeled ATVs under false representations and 
without notice of the hazards. Therefore, consumers should be entitled to refunds for four- 
wheeled ATVs as well as three-wheeled ATVs. 

4. PERFORMANCE STANDARDS 

A mandatory consumer product safely standard consisting of performance require- 
ments for ATVs must be developed. The performance standard must be one which results in 
changes in design of currently or previously manufactured ATVs and must address the fol- 
lowing vehicle characteristics 

• lateral stability 

• longitudinal stability 

• transient performance 

• braking performance 

• suspension performance 

• speed capability 

The Ta k Forces concludes that an ATV mandatory performance standard should uc 
develo ped and im plemented within one year 

Analysis of Decree 

The Decree includes a declaration that Ine CPSC has already commenced its 
rulemaking process for the establishment of a mandatory standard. It also provides that the 
ATV industry defendants attempt, in good faith, to negotiate an agreement on voluntary 
standards within four months of the court's approval of a final decree. The Decree then 

-9- 




221 



Specifically permits the rentroduction of three-wheeled ATV$ in the event that those vehi- 
cles meet either the mandatory or voluntary standard, whichever is adopted. 

The Task Fore notes two major problems with the Decree's provision on standards. 
First, the Decree refers only to "standards" and not to standards respecting performance 
requirements. Based on the CPSA's definition of a standard, the requirement of this provi- 
sion could be satisfied if the CPSC adopts a safety standard which requires ATVs to be 
marked with cr accompanied by certain warnings or instruction* but coes not Include per- 
formance requirements. 15 U-S.C §2056(a) Second, the settlement does not specifically 
declare that a mandatory standard (performance or other) will be promulgated by the 
CPSC if the parties fail to reach agreement on a voluntary standard four months from the 
date of the final decree. ThusUt appears that if the parties do not re2ch agreement, there 
may possibly be no adoption of any standard by the CPSC notwithstanding the fact that it 
may have commenced the rulemaking process. 

Recommendation For Action Ob a Performance Standard 

Because the states may be bound to accept any performance standard promulgated 
by the federal government, the Task Force believes that it is criticai for the states to partici- 
pate in th e development of that standard. 

The CPSC has already started work on an ATV performance standard. It has met and 
corresponded with representatives from the ATV industry. Under the Decree, the CPSC is 
required to furnish the industry defendants with a draft of a standard. The Task Force sup- 
ports participation by the Attorneys General in the CPSC performance standard setting 
process. 

The Task Force atso supports development of a mandatory performance standard by 
the U5. Congress* tn the event that legislation is sponsored concerning an ATV p trfoc- 
ma nee standard, NAAG «hould designate Attorneys General to te^ify either in support of 



-10- 



ERJ.C 




8g-no O - 88 - 8 



222 



or opposition to the performance requirements proposed, depending on the nature of the 
standard. 

In the event that the CPSC and Congress fail to adopt a standard, the Task Force also 
supports individual statr adoption of legislation which includes a mandatory performance 
standard Our analysis cf the CPSA indicates that once the r PSC has adopted a standard, 
however. Individual states may be precluded f rom doing so under the Act's preemption pro- 
vision, 1 5 USC §2075, unless the state standard adopted is identical to that of the CPSC 

5. ADVERTISING 

From the outset, the industry has advertised and marketed ATVs as ai? terrain vehi- 
cles, showing riders of all ages performing daring feats in apparent perfect safety. The Task 
Force believes that the advertising campaigns of the various manufacturers have falsely 
represented the characteristics of ATVs, with the direct result that misi iformed consumers 
have bought ATVs by the hundreds of thousands, believing them to be a safe, reliable, and 
fun method of transportation. 

ATVs are not safe. 1 hey are not reliable. They «ire not "fun" toys. They are in fact 
Inherently dangerous vehicles which take a great deal of skill and knowledge to ride, and 
which can kill and maim even the most experienced rider. 

Accordingly, the Task Force concludes that the advertising of these machines must 
be substantial y changed to ensure that no one who buys or rides an ATV is deceived into 
believing that ATVs are anything other than dangerous machines to be ridden only at the 
risk of serious injury or death. The Task Force supports the Decree's provisions that the 
Industry develop ATV advertising guidelines and engage in a corrective advertising cam- 
paign to alert consumers to the skills needed for.and thw potential hazards and risks associ- 
ated with, ATV riding. We recommend the following: 
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ATV Advertising Guidelines 

The l uidelines contemplated by the Decree are intended for future ATV Image 
advertising. Image advertising includes the types of terrain on which ATV$ are ridden, 
speeds at which they should be driven, ATV stability, need for training, and appropriate 
ages of riders. Ti ere must be ample opportunity for comment by the states, the federal 
government, consumer and safety groups, rider groups, and other interested parties 

The following basic precepts should be adopted for ATV advertising* 

• NO riding which requires expert skills 

• NO person should be under 16 years of age. 

• NO representation that an ATV is easy to operate. 

• NO aggressive recreational behavior. 

• NO risk-related performance, such as driving in water, wheels leaving the ground, 
or any other stunt. 

• NO claim that an ATV is unable on all terrains. 

• SHOW all protective equipment . paired by law or recommended by the Industry 
(such as helmets, eye protection, gloves, boots, and heavy clothing). 

A warning of the risks of ATV use should be immediately included In all advertise* 
ments. The warning must be meaningful. substantia}, clear and conspicuous. Th'« will vary 
by advertising medium At a mi- num. all broadcast commercials should contain a warning 
such as that used in the AT' Safety Alert contained In the Decree: 

"An ATV is not a toy and may be datgerous to operate." 

This statement, or a similar one. should be made in every commercial It should not be con- 
tained only in a super which is visible for just a few sccor.ui 
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Print advertisements should contain that language, as well as considerably more 
detailed warnings. Print lends itself to more detailed information about the risks of ATVs, 
and that opportunity must be taken. 
Corrective Advertising 

The Decree provides that the industry must develop a corrective advertising cam- 
paign addressing the potential hazards and risks associated with ATVs. Presumably, this is 
in recognition of the fact that past advertising has deceptively promoted ATVs as safe. 

Corrective advertising must tell consumers unqualifiedly that an AT / is a dangerous 
machine. 

The warnings contained in the ATV Safety Alert are a good starting point. These, or 
stronger statements must be emphasized in such a campaign. 

Ore must be taken to ensure that this corrective advertising campaign dees not 
become a puff piece for the industry or for ATVs. The sole message should be the potential 
risks and hazards of ATVs. 

(. WARNING & NOT1CXS AT POINT OF SALE 

In the opinion of th. Task Force, all consumers must be adequately warned of the 
serious risk of death and injury associated with ATV use, prior to any purchase of an ATV. 
At a minimum, these warnings and notices should be made through the use of labels, hang- 
ing tags and owner manuals. Further, the language used in these warnings must be much 
stronger than that employed in the past by the Industry. The .cop. of these warnings and 
notices should be as follows: 
Warning labels 

The Task Force endorses the language of the Decree requiring the industry to 
develop safety warning labels. Additionally, the Task Force believes the language 
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regarding format, location, durability, and readability of the labels is acceptable. However, 
the Task Force is extremely concerned over the exact language used in the labels. For 
example, we believe all labels should be captioned with an insignia such as the skull and 
crossbones. The skull and crossbones is universal and easily understood. In addition, that 
insignia had been previously used on ATVs by at least one company that had been in the 
business of leasing them to the general public The labels must also contain the detailed 
warnings set forth in the Decree. It must be stressed, however, that in order for these warn- 
ing labels to be effective, they must, in no uncertain terms, Inform potential consumers that 
ATVs are an extremely dangerous vehicle requiring special riding skills, which, if not fol- 
lowed, could likely lead to severe injury or death. 

Hang tags 

The TasJc Force believes that the language in the Decree requiring the industry to dis- 
tribute vehicle hang tags for all ATVs is another adequate method, when combined with 
other methods, of warning consumers of the hazards associated with ATV use. However, 
the hang tags used by the industry In the past have been wholly inadequate because they 
failed to adequately warn consumers of the risks associated with ATV use. To be effective, 
the hang tags must contain all the warnings set forth on the vehicle warning labels and con- 
sumer verification form. Again, we suggest that a skull and crossbone insignia be used on 
all hang tags. Furthermore, the hang tags should be attached with some sort of material 
which must be cut off prior to removal, as opposed to the strings used In the past by the 
industry. 

Owner's manual 

As in the case with hang tags, notices and warnings contained in the owner's manuals 
for ATVs have failed to warn consumers adequately of the risks and dangers associated 
with ATV use. The warnings set forth in the Deer are a step in the right dir.cuon. How- 
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ever, the key to any warning is the use of aopropnaie language I ne language eannui ue 
nearly as soft as the industry has used tn the past, but should effectively alert and caution 
the consumers as to the dangers and hazards associated with ATV u-'-e. 

In addition to the earnings already required by tho preliminary injunction, the 
owner's manual must also include warnings regarding the tollowmg- 

• minimum age of 16 

• prohibition against double riding 

• prohibition agar.st excessive speeds 

• prohibition against aggressive recreational use including doing any wheehes, 
jumps or other stunts 

• prohioi: :n against operating an ATV without taking an approved safety course 

• prohibition against use of drugs or alcohol while driving an ATV 

• prohibition against using the ATV on roads and other paved surfaces 

• prohibition against using an ATV without adequate safety equipment 

• disclosing that failure to follow all warnings and notices contained in the owner's 
manual can cause the ATV to roll over and/or lead to death or serious bodily 
Injury 

The Task Force recognizes that there is a limit to the number of warnings that may 
be Included on labels and hanging tags, However, this does not apply to owner's manuals 
because they allow for detailed descriptions and explanations, Hence, not only should the 
owner's manuals list the various warnings and notices, they should in detail, discuss both 
why the warning exists in the first place and what the consequences are for failing to follow 
the particular warnings or notices, 

7. SAFETY VERIFICATION FORM 

The Task Force concludes that the safety verification form mandated by the Decree 
Is seriously flawed As part of the Decree, manufacturers are required to obtain signatures 
of ATV purchasers on an ATV safety verification form. The form warns customers about 
certain dangers faced by users of ATVs, 

The major problems with the safety verification form are: 
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1) The major effect of the safety verification form may be to allow manufacturers :o 
avoid liability for sale of a defective product The Decree and the form itself should include 
a stipulation that the customer's signature on the safety verification foi <n or proof inat the 
salesperson explained the verification material does not constitute a waiver of liability or 
evidence of comparative negligence or assumption of the risk of death or injury 

2) There is no agreement as to when the safety verification form is read to the pur- 
chaser. It would not appear to be a violation of the Decree if the manufacturers ask the 
dealers U supply this information after the purchase has been completed. The information 
should be read to potential consumers prior to any consumers' commitment to purchase. 
The warnings should be given before the commitment and the consumer should be advised 
to read and think about the warnings and the dangers of ATY use before deciding whether 
or not to purchase the ATV. It should be provided to the consumer at the time the consu- 
mer expresses an interest in purchasing the ATV. 

3) The form does not give sufficient information. It the form is to be used, it should 
be more complete. The significant warnings the settlement requires the manufacturers to 
supply to previous purchasers should be included in the safety verification form provided 
to prospective purchasers. The warnings to previous purchasers include valuable numerical 
death and disability information and warnings about potential paralyzing injury. Specifi- 
cally, manufacturers s re required to state that: 

• Over 900 people, including many children, have died >n accidents associated with 
AT Vs since 1982. 

• Many people have become severely paralyzed or suffered severe internal injuries 
as a result of accidents associated with ATVs. 

• Thousands of people have been treated in hospital emergency rooms every month 
for injuries received while riding an ATV 

The warnings to prospective purchasers do not contain these facts. 
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The form now recuired docs not give sufficient use information to consumers, for 
example, the form insTjets the purchaser not to drive an ATV excessive speeds. That 
term Is not defined. Most ATV' uo not even have speedometers. Consumers are not likely to 
be influenced by this statement since no product should be driven at excessive speeds. The 
purchaser should be informed that ATVs are dangerous at any speed and that the danger 
Increases with increased speed. 

4) The most glaring deficiency on the form as it is now. Is its failure adequately to 
advise consumers that adherence to all of the warnings will not eliminate the risk of death 
and injury associated with ATV use. 



The Task Force recommends that any state legislation should include at least the fol- 
lowing requirements: 

1. Ser age limits on operator* prohibiting by children under 1 6 years of age (pos- 
sibly with a limited exception for agricultural us?); 

2. Require ail ATV riders to complete a mandatory rider safety and training program 
prior to operation of an ATV. States may wish to refrain from mandating any specifics of 
a training program until there has been an opportunity to examine the effectiveness of the 
training program requirement contained In the Decree- In any event, the Task Force 
believes the training program set forth m the Decree should be free and available to anyone 
who has purchased an aTV in the past; 

3. Impose operational requirements on operators, such as use of helmets and other 
protective gear and prohibitions on carr i of passengers; 

4. Require operators to obtain liability insurance; and 

5. Require operators, manufacturers and dealers to register all ATVs. 



Thers are at least two bills per.ding In t> T !S Congress addressing ATVs. As a result 
of the federal settlement, it Is very likely that additional legislrtion will be introduced In 
ypcomlng months. The Talk Force urges your support of Congressional initiatives, con- 
current with suu JurisdlcUoa, that will aid In the achievement of the recommendations 
«"*Uiatd In tkia report 



9. STATE LEGISLATIVE INITIATIVES 



9. TIZcAXL LEGISLATIVE INITIATIVES 
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'KMCOMMCKCt BANK *0»«» , 
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Arril .9. 1988 



Honorable James J Flono 
Cha i rman 

*ubco* uttee on Commerce. Consumer Projection 

n competitiveness 
H4-151 Annex 2 H 0 B 
Washington, D C 20515 



Dear Chairman Florin 



I am writing on behalt of American Suzuki Motor 
Corporation to request that the attached material be entered 
into the record for the March 16 hearing on all-terrain 
vehicles ( " AT V " ) 

During the nearing, certain witnesses and Subcommittee 
Members questioned whether the ATV industry nad wolated the 
Final Consent Decree's ("FCD") prohibition on lobbying against 
state legislation which is consistent with the FCD's age 
recommendations and training requirements In an eftort to 
respond to these serious allegations, I bent the attached 
material to Tennessee Attorney General Michael Cody, who 
testified at the hearing The ATV industry, through SVIA, has 
supported state ATV safety legislation since 1983. when the 
SVIA was created SVIA continues to support state safety 
legislation which is consistent with the Final Consent 
Decree Inclusion of the attached material into the hearing 
record should dispel any doubts about the industry's 
commitment to state ATV safety legislation 

We appreciate your efforts to ensure that the record fullv 
reflects the industry's position on state legislation and we 
thank you for your consideration 



Sincerely, 




HWC/ j b 
Enc 1 osure 

cc Honorable William F Dannemeyer 
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April 11, 1988 



Honorable Michael Cody 

Attorney General 

State of Tennessee 

4S0 James Robertson Parkway 

Nashville. Tennessee 37219 

Dear Attorney General Cody 

I am writing to you on behalf of American SLZuki Motor 
Corporation During the March 16 hearing on H R 399', on 
which you presented testimony. Representative Joe Bart on 
Inserted into the record a copy of Dr Janine Jagger's letter 
to you regardif" the lobbying activities of the Specialty 
Vehicle InstituU of America ("SVIA") in the Commonwealth of 
Virginia I am writing to respond to her allegations and to 
address your concerns about SVI A' s pos i t ion on state ATV 
1 e gisl a 1 1 on 

The ATV Industry, through the SVIA, has supported state 
ATV safety legislation since 19S3, when the SVIA was created 
Since that time. SVIA bas developed, distributed and promoted 
the adoption of model state legislation to establish ml n i mum 
age recommendations, helmet usage requirements. operator 
training certification and other useful safety laws. 
Unfortunately, few states have enacted such comprehensive ATV 
safety legislation Through the SVIA. the industry continues 
to support state ATV legislation that Is consistent with the 
Final Consent Decree ( "FCD" ) and. In fact, plans to modify Its 
model legislation to conform with the FCD Enclosed is a copy 
of the model safety leg 1 slat 1 on that SVIA bas beer promo t Ing 
on behalf of the Industry (Attachment #1). 

Because of the Industry's efforts to promote state 
legislation, we are concerned about allegations, such as those 
contained In Dr Jagger's letter, suggesting that the ATV 
Industry does not support state safety legislation These 
allegations are based on reported i-..ormation that recently 
the industry, through SVIA. lobbiea against ATV legislation *n 
the Commonwealth of Virginia For this reason I am enclosing 
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a copy of a letter from Mr. Mel Stahl, SVIA's Vice President 
for Government Relations, to Mr. James Lacy, General Counsel, 
the Consumer Product Safety Commission ("CPSC"), detailing 
SVIA's position on the proposed legislation in Virginia 
(At tachment #2) . Please note that the proposed legislation 
*as clearly no_t_ consistent with the Preliminary Consent Decree 
("PCD" — the predecessor of the FCD) and, in fact, may have 
even been at odds with it. For instance, the proposed 
legislation would have prevented anyone under 16 years of age 
from riding an aTV under any circumstances, even though the 
PCD and FCD clearly permit the marketing of 
appropriately-sized ATVs for persons under 16 and contemplate 
special training for such riders. As Mr. Lacy concluded in 
his March 8 letter to Mr. Stahl (Attachment #3), there is no 
evidence that SVIA in any way engaged in activities 
inconsistent with the PCD. 

Dr. Jagger admits that the original rge limits which 
resulted in the SVIA's activity against the Virginia bill were 
not consistert with the PCD because the bill had to be amended 
to "match the age limits specified in the consent decree." 
However, hasten to point out tha* the amendment she 
described in her letter was also no_t consistent w»*n che 
consent decree because th° decree doe< not prohi*,;t those 
under 12 from riding 50-6Crc AT\ s a* the amendment was 
apparently intended to do Among ot- er reasons, these 
vehicles were not covered by the consen decree because of 
their outstanding safety record 'Of thr approximately 70,000 
child-sized ATVs in use, only iwo h* b?en involved in 
fatalities. Detailed information on the cause of these 
accidents indicates they were due to f, c»urs not in any way 
related to the vehicles' performance. * ne CPSC staff itself 
has acknowledged in its staff report and in testimony before 
the Commission that the r e ha^e been very few injuries 
involving these vehicles The staff also pointed out that 
elimination of these vehicles could well increase the overall 
risk Df injury to young cniidren because more children would 
ride the larger ATVs where they may be at greater risk.) 

The SVIA representatives tnus did not violate the spirit 
or the letter of the PCD, n:t because they were not a party to 
*ue agreement (as Dr. Jagger asserts), but because tht 
, roposed legislation was no_t consistent with the requirements 
of the consent decree. 

In Section 0 of tne FCD (Attachment #4) the ATV 
distributors agreed 
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... not to oppose such pending or future 
state legislation to the extent that It 
provides for age limits for ATV operations 
consistent with the age recommendations 
specified In this decree or for the 
requirement of hands-on tra lnl ng before a 
certificate or license Is issued. 

We are committed to this provision. In tact on **™*n 19 
1988 the SVU wrote to Its state legislative contacts and 
lobbyists sending them a copy of the PCD and requesting that 
they take no action nor state any position that is in 
conflict, or could be construed to be In conflict, with the 
foregoing provision of the decree (Attachment #5). 

I hope the enclosed Information on SVIA's activities with 
the Virginia legislature will clearly dispel any misgivings 
you may have regarding our strict adherence to both the spirit 
and the letter of the Final Consent Decree. We are confident 
that you are interested In promoting comprehensive ATV safety 
egislation in your state and, therefore, we urge you to 
conJact Mr. Stahl. SVIA's Vice President for Government 
Relations, at your earliest convenience. 

Slncerel y , 



HWC/jb 
Encl osures 

cc: Honorable Jim Florlo 
Honorable Albert Gore 
Dr Janine Jagger 
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MODEL ALL-TE11AIN VEHICLE LEGISLATION 



INTHODUCTION 



LEGISLATIVE DEFINITIONS 

Ttit design and unique ftaturts of all-terrain vehicles (ATV*) makt it possible for them 
to share rocrtatioo facilities with ofi-h»ghway motorcycle*, snowmobiles, and four- what! 
drive vehicles, but only in some locations at some times. ATVs are also widely used 
in agriculture, resource management, end other commercial and industrial applications. 
With this diversity of A TV use, It follows that unique ATV management is necessary. 
ATVs should be identified with a distinct statutory definition that provides a basis for 
regulation separate from on-nighway vehicles or other off-highway and utility vehicles, 

REGISTRATION AN J IDENTIFICATION 

ATVs are not intended or equipped for oo-higbway use, and sboulJ therefore be registered 
in a manner similar to other off-highway vehicles. ATVs must be specifically prohibited 
from registration for use on public streets, roads or highways. Registration fees for 
ATVs should be conjistent with those charged for other ofl-higoway vehicles, and used 
similarly to fund off-highway safety, educational, and recreational programs. Gasoline 
taxes attributable to fuel used by ATVs should also be passed back and allocated for 
these programs. By providing a distinctive registration sticker or decal, uw enforcement 
end tne recovery of stolen vehicles is also made easiet. 

When a state off-highway vehicle recreational program already exists, ATVs should be 
included In that program if suitable. In this way more usen wiU contribute to the 
established program, and all users will benefit from the resources acquired from the 
larger registration fee and fuel tax base. 
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If en oif-hignwey vehicle registration prV«« does not alraady ailst, • special ATV 
registretlon progrem should t>t considered. Rating registretlon fees end gesoline Uxu 
to ae "ATV Fun<T will provide for tht safety progrem for ATV riders, allow development 
of special ATV use ereas, and provide for tha necessary adminlstretive and enforcement 
costs. v 

SAFETY PROGRAM 

ATV **f*ty U best eccompllshed by assuring that users possess tha ntcessary Information 
and skills to operete tha ATV. As uiera develop thtlr riding skills, ATV **f«ty U 
anhancad by safety educetloj emphesir 5 ng the Importance of wearing proper equipment 
and following all safety procedure*. Riding skills may be developed through several 
means such as: owner's manual Instruction; other printed or audio-visual materials 
lassons from asperienced riders; or formahied training- development la 

assured by an eseminetlon leading to a state safety certificate. Retiring ATV operetors 
to be certified as having acquired minimum knowledge and skills, and to be supervised 
as approprieta will help all users leers to be better riders. Public information, rider 
education, end skills training programs have been developed by tha Specialty Vehicle 
Institute of America and others to address safety technics. 

Age restrictions specified In this model have been determined following review of 
existing state lews for off-nlghway motorcycle and snowmobile Although It has 
long been recognised that tha state has a special responsibility to protect the young, 
which Is emphasised In this model, It is also recognised that persons of all ages may 
benefit from as ATV safety educetion, trelning, end skills demonstretlon program. 
Consideration should be given to making the program eveiUble If there la a need 

and the resources are made available to satisfy that need. 
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THE ATV RETML DEALER'S ROLE 

A* the person most directly involved with new ATV owners, the dealer should be 
responsible for distributing to hU customer* educational end Informational material 
regarding the safe use end maintenance of tne products, es made aveileble by the eUte 



end complete delivery of informetion by the dealer, he should be required to distribute 
certain prescribed safety informetion to the ATV purcheser. 

OPERATION GENERALLY 

To memtein en ecceptable level of safety end responsibility for ATV use on public land, 
operator behavior should meet certain requirements. Liability for opereting in e careless 
or reckless manner or while under the influence of alcohol or other coordination-impairing 
*ugs must lie with the operetor. Likewise, the owner of an ATV must resporu'jly 
decide who mey use his ATV, as well as maintain the ATV and related equipment In a 
aafe end complying condition, 

EFFECTIVE DATE 

Approximately one year of lead-time should be allowed for effective program organization 
and the accumulation of necessary funds* 



or vehicle menu feet urcr. In the interest of the public welfare end to ensure the proper 



Oil) 
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K bill for tn Act 
rtgulttmg .ll-itrrtin vthiclt*: pfcvlAn, ptn.lt.ts; tppropmtlng 
monsy Ci tittnAng ... 1 

ARTICLE I - OE«RAL PROVISIONS 

Crupttf 1. Otlimtion*. 

Section 101. Definition*. 
As ustd in this [Act* 

(U -AU-t*r..n .duel, "count- .«.« . r-tr.Cd r.o.lpU .eeount ..thin 

tht [Sut. TrtMuryl 

W -C«. I ^l-«main ••hid. (or CU- I ATvr — •»» ■otorl.od 

W( h..y «h.d. 5. ne h - «»T. «> - •« * .■«», • *> «'«•« »' »» »— 

«T, k() or ««Un, o. » or -or. .o-pr-ur. «r«. '<* e^otcr - 

^ .«h no p^n,*.. -rin, . ~t or -d*. to b. .«r.dd..d » 

o^.t. and h.n<..*r. for .Uerin, eontrct For p-po... of th- f >ot] th. t«. 

„n.cU- shall atM • CUM t ATV. A., "odUUioo of ATV, into -or. «rro.l, 

d.fin.4 e..^- -»* —*«■- 10 *' A "" eM "' t,0Ml ' Und,r * ,,,,t,,Ut, 

(AHSO >Un<krd for ATV. (ATV IMU 1» * >«t-t «.nd.d for-. 

„, -Coo.-U.lonr- ■«» .Co-.i«lon« of n.t«l I«o*e«l 

M) -D-lf -n. .ny p«on * <*»'""" ° f " Uin * ■~ U * * 

rontin, Ul-t.rr.in «*id. .t r.taU. .t . r«uUr pUeo f 

, to .ndC. th. rni.tr.tion nu»t* »d «pir.,ion d... «..,*.- to th. .U- 
torrain v.h.cl. a. pra»er.b.d by th. Co— is»ion». 



m i/u/M 



237 



(i) "Department" imiiu the [ Department of Natural Resources]. 

(7) "Manufacturer* mcsns any person engaged In the ouslnosi of manufacturing 
all-terrain vehicles or any Importer, distributor* factory branch, or factory representative 
of tbt manufacturer. 

(a) "Owner* means try porson, other than a pcrsca with a security Interest, 
having a property tattrost or titia to an all-terrain vehicle and mtitled to tht uso and 
possejsioo of too vehicle. 

(1) •Person* means every natural parson, firm, co-vartnership, association, or 
corporation. 

do) "Register* means the act of assigning and recording a registration number 
for aa all-terrain vehicle. 

ARTICLE U - REGISTRATION ' 

Chapter I* Registration. 

Section 301. General Requ cements. Eicept aa provided In Section 101, ao 
person may operate an au-terrala vehicle on public landi wit tun toe state after (December 
31, It J unless the all-terrain vehicle has been registered with the Department. 

Section 101. Exemptions from registration. A registration is not required for 
the following) 

(a) all-terrain vehicles owned and operated by the United States, another etate, 
or a political subdivision thereof! 

U) all-terrain vehicles owned and operated by this state or by any municipality 
or political subdivision thereof; 

(3) all-terrain vehicles covered by a valid registration o' another etate or 
country that have not been within this etate for more than 30 deys. 
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Section 103. Prohibit low from re^Ut ratio*. Minors may not register on eli- 
terrein vehicle. 

Chapter I. Kogtstrotion Procedure. 

Section lu4. Application. Application for regi#tratlon must be mada to tba 
department in a form . i the Commissioner shall prescribe, and u a minimum shall stata 
tne name end addrajia ol every owner of tba all-terrain vthicla and ba signed by at 
laast ooa ownar. Tba application must ba accompanied by tha registration faa which 
U provided for la this chapter. 

Section SOS. Registration cert 1 float a and daeaL 

(a) Upon receipt of the application and tba appropriate fee, the department 
ahall provide to the registrant a registration, cert I fiesta that includes tha registration 
number ol the vehicle, tan owner's aame and address* and such additional information 
na the Commissioner may noiln. 

(b) With avary rngistretion certificate, the Department ahaU provide a decal 
snowing the registration number and esplretkn dote. The decal must be displayed at 
ail times and be effned to the left rear fender of the aB-tarraJa vehicle. 

(e) Any owner off an all -terrain vehicle may renew registration In a manner 
prescribed by the Commissioner upon payment of registration fees, 

(d) The cert innate off registration leaned to the owner of na aU-terraJn vehicle 
ahall expire and tan decal ahall b ssoms Invalid when owner s nap of the ail-terrain vehicle 
Iff transferred. Upon nay transfer, the aeUer (end former owner) shall within 15 days 
from the dete of sain return to the Department the ecrtifleate of regUtretion previously 
Issued to him er her, after writing the date of ease aad the name and address of the 
ms owner on the hook. If the former owner applies tor registration ot a different 
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aU-tarr«:n vehicle and pays a transfer faa, such ownar ma/ Da Issued, in bis or bar nama, 
a cartificata of registration for that alMarrain vehlcla for the romaindar of tha 
registration period without ^eyment of a registration fee. 

Section 2ue\ Replacement provisions. Information concarninf aach registration 
snail be ratained by tha Department* Upon a satisfactory shotlng that tha registration 
cartificata, decal, or card ha? bean loat or destroyed, tba Department shall Issue a 
replacement registration ceitlficate, decai. or card upon payment of tbe appropriate faa. 

Section 207, Fees for registration* 

(a) Tie fea for registration of each ail-tarraln vehicle under this section, 
other than those registered by a dealer or manufacturer under paragraph (b) or (c), is 
[lit] for [three] year[s] and [13] for a duplicate or transfer of registration. 

(b) Tbe registration fee for all-terrain vehicles owned by a dealer and operated 
for demonstration or testing purposes is [$25] per year lor xne first certificate issued 
to the dealer and l$3] for eecb additional cartificata issued to tbe same deaJer within 
the current registration period. Dealer registrations ere not transferable 

(c) The registration fee for all-terrain vahicles owned by a manufacturer and 
operated for research, tasting, asperimentation, or demonstration purposes is ($50] per 
year for tbe first certificate issued to the manufacturer and [$U] for each additional 
certificate Issued to tbe same manufacturer within the current registration period* 
Manufacturer registrations are not transferable. 

(d) Tbe Department shall issue en identifying registration card in lieu of e 
registration decal with each dealer or manufacturer certificate, Tbe registration card 
must be affiled to the all-tar rain vehicle in a conspicuous location at all times that 
tbe vehicle is in use by the manufacturer or dealer for purposes requiring registration. 
Any one certificate issued pursuant to this section must be used fo* only ona vehicle 
at any given time. 
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<e> Tha Department shell crtdlt tha fees collected under this Article to tha 
elRarratn vehicle account. 

Chapter 9. Provision for Regulation, Allocation. 

Section *u|. Powers of tha Commissioner. Tha Commission tf may adopt rulaa 
r fitting to ail- tar rain vehicles, Including: 

(1) registration of all-terrain vehicles and display of registration numbers; 

(2) uses of all-cefrsls vehicles that affect fish and game resources* 

O) use of all-tarraio vahlclas on public Undi and waters uodar tha jurisdiction 
of the Commission erj and 

(a) uniform signs to be us ad by the state, municipalities and politics! 
subdivisions of tha stste to control, direct, or ragulata'tbe operation and use of ail* 
terrain vehicles. 

Section Jut. (Commissioner of Public Safety.) Toe (Commissioner of Public 
Sefaty) may adopt additional rules regulating tbe use of all-terrain vehicles. 

Section 210. Advisory committee. 

(e) T»e governor may appolat an advisory committee to advise the Commissioner 
on the suitability of project be Initiates with regard to this (Act). 

(b) Tha advisory committee may consist oft 

(1) ons represent stive from the Department of (Natural Resources]; 
(I) one representstivs from t:« (Department of Public Safety]; 
(?) one representative of the manufacturers of all-tarrelo vehicles; 
{%) m representstivs who is e dealer In ail-terrain vehlcies; 



(S) 



two all-terrain vehicle operators, one of whom shell represent en 



•U- terrain 



vehicle user group; and 
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[(f) out representative of a snowmobile u»tr group.) 
NOTE TO COMPILER: If subparagraph <») U omitted, decrease assl^nrntnt in (a) to 
one person to avoid making tha total of commlttat members an aven number. 

Sactloo 111. Ail-ttrraln vthicla aecouM. 

(a) Thar a U hereby established tba ail-terrain vehicle account to which shall 
ba credited all monies received from fees collected and revenue allocated under this 
{Act] sad which must ba used solely for expenses Incurred under this (Act]. 

(b) Monies la the all-terrain vehicle account era continuously appropriated to 
to- Department* Nor ' m than 5U percent of sucb monies shall be used by tba Department 
for funding tba safety educate, training, and skills demonstration program established 
ii Section 3ui <o.ad for acquisition, maintenance, and development of all-terrain vehicle 
trails and use areas. Tba remaining amount shall be appropriated for the administration, 
Implementation, and enforcement of this [Actl. 

Section SIS. Registration fees and unrafunded gasolioe tax revenue. 

(a) Tba Department shall credit faea from toe registration of all-terrain vehicles 
to the all-terrain vehicle account. 

(b) Tba Commissioner shall determine in cooperation with the [Department of 
Revenue) tba sum representing iSs amount of revenue derived from tes on fuel used In 
all-terrain vehicles operated In this state. This sum shall be credited to tbe all-terrain 
vehicle account from the revenue derived from tba tax on fuel imposed by the [Motor 
Fuel Tax Act). 

ARTICLE Ul - EDUCATION AND TRAINING PROGRAM 
Chapter L Education and Skills Certification. 
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taction Program tataomhao. 

U) Tba Cortmiialooar ahaU c tabllah ttandarda for and aaaU Impltmarfc • 
convrahamlva aU-tarraln vttjlcit aaftty tdjcation, tralnta*, and skiLia damonatratlon 
program. Tba program ahaU pro* Ma for tha training of alMarrala vahicla Optra tort* 
and fgr tba Ufuanci of all-tarrtln f aulclt aanty cartlflcataa to cyaratora of all Oft* 
who auccaaafuUy eomplatt tbt training or pan tht koowltqrt and tklUs taat oatabllahod 
undor tht program, 

(b) Tba Comml»lonar ahaU ottablUh a knowledge tad ticiUi tut for um la 
•xar r g paraoui who daiira a aafat* eartiflc • *h a tart will ba tvttlablt to ail 
applicant! at tlmaa and at location! praacrlr*.^ omljalonar. 

(e) All operator! Making a aafaty ctrtlflcata mutt auccaufuMy paaa a 
kaowladga and tfciUi tast adminUtarod by tba Convnlmoonr or otbar party authorltod 
by too Cornmlsiloaar. ' 

(d) for applicant! who want formal training to aw lit than la dovaJopIng too 
kaowladga and aklUa ntceaaary to obtain a aafsity cartiflcita, tbt Commiialonar aball 
oatabUab a program to eartlfy nll-ta* '« rah Ida aaftty Ina? * etort, oluba, associations, 
munictpaUtla* or political fubdivlatooa of tbt atata to act oa i^anti la conducting elaaaoa 
or axamiftatloftj and latulng aaftty eartu. it at In hii nana. 

(a) Tbia program ahaU Incorporate minimum raojulrtmonta daalgnod to dtvalop 
and Initill tho know!e<Jga, attitudon, tu bita. and akUU aocaaavy for tht aaft opart t loo 
of am tli-tarraJa vthlelo. 

Section %t. Ctrtlfloatloo of alMarraln raniola aafaty loatriotora. Too 
ComnUiiootr Uuu uortify aU-tarraln votudt aaTaty Ina true tora. Tbaaa lm tort may 
act aa bit aganU In conduotlng olaaaoa or axaminatlona aad laming aaftty car ti flea tat 
la bit tu ma. All-terrain vahlclt aaftty laitructora aball matt :h» following raojulramonti 
to booomo oortlfladi 
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(l) pout** currant ell-terrain vehicle Mf«ty instructor eertifleation uuwad by 

• r ecogn'ted elMetrein vehicle safety organisation; 

(S) be at imfit II years of age and hold a valid wo tor vehicle driver's lieanaa; 

(3) tha Inatnetor'e vehicle driver** license aay not hsvs baaa suspended or 
revoked any tl»e AiHm o»* laaedfe.aly preceding two (3) yeert; and 

(4) have no conviction for frlvtng under the in/luc nee of alcohol or erugi 
during tha laraadla'ely preceding fivt (3) years. 

Saetlon 301. Fms established. Per the purpoie of easiniitering thi aU-terrein 
vehicle safety education, training, and tkiBs dtnonatrition progrea established tn liotion 
301. and to dafray a portion of the expenjes of training and eartifying all-terrain 
vehicle operators, tha Coaelssioner aay eoUtct a fie of not to exceed [$$] from aaeh 
part on who race i vat the training, and [It] froa each person who U ctealood to receive 

• aafety oartificate, %sd mall credit any fees ooUeeted to tha all-terrain vahlola account 

taction 304. Altaroativa delivery of education courts*. 

(a) The Coaauutoner ■ y authorise private persons, dubs, associations, or 
aunielpalltles or political eubdlv I one of tha ittte to ict at agantf la conducting eUaiat 
or examination! and Issuing alMsrrain vahlole aafety oartifleatai in hit nana. Any 
private person, club, association, or Municipality aay charge a-rauonable foa for tha 
e*r a i nation or training course. 

(b) 1^0 Ceaaltstooer shell regulate and ate in liter the all-terrain vahloie 
education or training prograa established by thit [Act] at prescribed la Article (Q and 
any private party authorised under the provisions of tha preceding paragraph aay not 
be further n tfM «ated by thit State** eomaereial eYlver training lava and regulations, 
[Chapter I 



(I) 
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Chapter t. Operation. 

Section 30*. Opcretora. 

U) No parson under age 14 anell opcrete aa all-terrain vehicle on public lands 
of this iuu unlou the ptrion satisfies one of mo following eondtione: 

(1) It taking • prescribed safety troininf course undor tno drect * 
supervision of o eortl/Iod ell-tor rain vehicle safety l«tr ctor, 

(1) li undor the direct supervision of an edult oho not* an appropriate 
safety eertificoto Usued by this atato, or !eiuod under the authority of another etete 
or provtAH of C*na&; 

(3) holds an eppropriete aafaty certificate Issued by thU state, or tr^ d 
under the authority of enother state t* province of Canada. U addition, he or aho oust 
be eecoopanied by and under the direct supervision of a parent or guardian or bo 
oceoe ponied by end undor the direct supervision of an edult vbo Is at s orlaed by the 
parent or guardian. 



(b) No person u yean of ego or older shall operate aa aa- terrain ten ids on 
public taadi of this state unless person satisfies one of the following oondltlons: 

0) si taking a pros or (bed aafaty training course under the olrect 
super vision of o certified alt- terrain vehicle aafaty Instructor; 

(3) Is under the olrect supervision of an adult vbo nrlft *, Tprofflate 
aafaty certificate Issued by this state, or Issued under the euthority of snotner state 
or province of Canads; 

(3) not* an appropriate aafaty oortlfloatt Issued by this sute or Issued 
under the euthority of another state or province of Canada. 

Section 101. PeUure to exhibit certificate. If % person oho Is required to tv4d 
an , ^pr opriato s:fety eertificoto fells to enhlbl'. the aafeiy oortifioate upon demand to 
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• lav Onforcaiaont offiotr having authority to onfaroo tha provisions of thif [Aotl tha 
of floor shall oonsioV this fa Hurt to bo a rabuttabta presusjptlon that tho parson tt uot 
tho bolder of o aafaty oertif'cato. 

Cntptaf I. AU-Tarrain Vohlela Ratall Oeelars, 

lection $07. Roquiraaants of dealars, Dealer* shall distribute to aU-terr*Ia 
vahiela purehasori safaty Intonation, as stay bo aada avallibis by too Coamlsslonor 
Of tha vahiela aanufacturars. 

AtTICtt IV - OMRATIOH REQUIREMENTS 

Chaptor 1. Oporator WtQaifacants. ' 

faction 401. Operation fan er ally. R© parson ahaJQ opart ta on all- tar rain rah Ida 
te o oaraless or recuses aanner so as to andangar or to oausa injury or <fcaaga to 
any parson or proporty. 

•action 403. Operation on atraats, roods and highways* 

Ca) lieopt as providod In this section, an aU-tarrata vohlul© shall not bo o>Ivon 
or operated on any public atraat, rood, or highway of this atata, 

(b) Tho crossing of a street, road, or highway Is parol t tod only U: 

(I) tho oroasing la »ado at an angla o f aporataataty 10 dogfaos to 
tho ©fraction of tho highway and at a plaea whora ao obstruction pravonu a quick and 
safa oroasing; 

(J) tha vahiela Is brought to a oomplsta stop bofora crossing tha should* 
or wain traveled way of tho highway; 
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(1) tht Outfit Of ytttQ* U»« — „ 

ooru'Uutev tn tamtdiatt pottntlai haaerds 

(4) in eroetlni a divldtd hltfwty, the f U atda only at ah 
inttr«tctloa of tht hlffiwty with tnother pubilo ttrttt, rotd» or nighwty; and 

(a) 1/ equipped, both tht headight and uUUgEit art on whtn the creatine 

u atda. 

(o> Tht crowing of tny lnttrttate or lialttd aecett hlfhwty It not paraftttd 

S tot loo 40*. Itlatt tftd tya ptoteotlon required to parson thtli opertte, riot, 
or bt othar wise propelltd on an ail-to* rain vehirlt on pubUc land unlets tht parton weare 
a te/tty btltstt stttinf O.S. Dtpa/uttnt Of Ttansportation standtroe tnd tyo prottetlen. 

/ 

Section 404. Passenger restriction*. Wo operator of a CUtt I alMarraio vehicle 
dM.il carry a passenger whan opart tlnf on pubilo lance, 

Sac lion 40$. Operttlng una * th« In/luenoe of alcohol or t tootroUad substance, 
(a) A pcrtoo thai) not opart tt or bt In tetual physical control of an aU~ 
terrain vehldc In this ttatt whan tht parson it: 
(1) ucdar tht Influence of alcohol; 
(t) undar tht influence of a controlled substance; 
(t) undar tht imluenec af a prttcrlption or oon-prateriptlon drug that 
iapnlra viilon or aotor coordination; or 

(4) unto tht Influence of a combination of Any two or a art of tht 
tttatnu In tubpart|rapnt (1) throufn <H 

Cnaptar 3. Iquipatnt Itequtreatnte. 

Sootion 401. ieaolaap and tail laap • • dat of optrttion Every aU-torrtln 

III) t/U/M 
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vehicle operated Airing noun of darkness ihaU dUpiey t lighted headlamp and teU lamp. 
These tight* must 5t la operation during the period of from one-half hour after «unsot 
%o one-tteU hour bt fora ounrUo and at any flat when visibility U raducad due to 
Insufficient light or unfavorebie etmosphoric conditions, 

Section 40T. Service Brake*. Ivory oil-tcrrala vehicle mun be equ'^ped with 
a brake eye tern maintained in food operating oonditlon, 

Section 40$. Muffler. Ivory ail- terrain vehicle must be equipped wltn an 
adequate muffler system la food working condition. 

Section 409. Spark arrester, every aU-tcrraia vehiUe eiuet be equipped with a 
Unitoo States Fores* Service qjalified r-*rk arreater. / 

Section 410. txhaust System Modifications Prohibited We pert on shall: 
(1) equip the exhaust eyetem with a cut-out, bypass, or similar device; 
(I) operate an ell- terrain vehicle with en exhaust system ao modified on 
(I) opcrete en all-tanaJn veMde with the •perk arret ter removed or modL'ied 
except f or use In closed course competition events, 

SecUon 411. Exceptions. All-terrain vehicles participating la certain competitive 
events any ho exempted from Sections 401 through 411 at the dii oration of ths 
Commissioner. 

AlTtCLI V - MOCELLANfOUS FtOVtSIO"S 

Chapter I, tespensibUity of Owner, Accident Reporting, f ftsetlvs Dots. 
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Station lui. KupomlMilty of own*. Ko ow'nor ahatl author 1 ** or par* it an 
att-ctrrain fahidt to ba oparatad aoatr&ry to thfa tAatl 

loetun 301. AecldantJ and aaeldant raporu. 

St) U aa icoidant rafulta in tha daata of any parson ar la tot tajiry of any 
t~'ic i vhioh roqulraa tha traataiant of tha parson by a physician, tha operator of aaeh 
all- tar rain vohlcta Involved In tha aecldant shall ffva notion of tha aocldant pursuant 
to auto tow. 

NOTI TO COM Pt Lit; Dlrtot rapon to tha approprlata depart* act. 

Stction SOS. Iffactlva data. This act ahall taka affaet oa [Dacarnbar n, 1117], 
UtlitA ;;: fcc optional oa or bafora [Gfccambar II, !•••}. 



flOTI TO COMNLIfc .Tall aiodal lofUUtloa dasignataa ta brackota affaatlva datan, 
dapartaonta *itb Jurisdiction, and dollar faa aaounta. Tula la dona for aaaa of raadtng 
and to mwaplify awraat practloa. It to aot latandad aa a standard for all itataa to 
atrlatly follow; rathar, tha dntaa, dapav taanta, tod faaa atlpulatod la thto aodal, whan 
iatroduood aa a bill, should raftact aach auta'a r*aodi and ov'oaary practloa*. 

for idebtiunal loforaatlon retarding thla aodal or tha ganaral aubjatta of A TV aafaty 
prograaa aao and oparatloa, autfatiaa ar industry praetloaa plaaia eoauat tha 
Oovariuaant taUtlom Offloa, Specialty Vahiala tonUtuta of Awarloa OvlAX 1231 
Jaffortoa Davis Highway, Suita 1410, Arlington, Vifflnia 11102, (fOI) 111-0444. 

f vtt to a national, not-for-profit trada aaaoclatioa oraatod to foator and proaoto tha 
Ufa aad raapomibla uae of spoo laity vohlelaa aanufaoturtd aadVor dtotributad la tha 
Cniu Statoa of AmaVtea. 



* 

/ 
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SVIA DEVELOPS MODEL ATV STATE LEGISLATION 



The Specialty Vehicle Institute of America* tbt national trade 
association representing the four major distributors of all-terrain 
vehicles (ATVs), bas announced development of model legislation for 
use by legislators and interest groups vbo would like to see an 
all-terrain vehicle bill Introduced in tbelr atate legislature. 

The Intent of this model Is to foster and promote the aafe and 
responsible use of all-terrain vehicles. The Specialty Vehicle 
Institute of Aaerlca believes tbls aay tu achieved through the 
prudent and thoughtful application of the provisions of the sod el . 

The model incorporates Into a comprehensive Act various facets of 
all-terrain vehicle use and regulation. It provides for a vehicle 
registration system and allocates registration fees to an 
all-terrain vehicle fund. Unrefunded gasoline taxes attributable to 
ATV use are also allocated to tbla fund. All of these monies are 
designated for an education and training program, development and 
malntenan-e of trails and recreation areas, and administrative and 
enforcement expenses. 

A comprehensive education* training, and skills demonstration 
program funded by th* all-terrain vehicle account is established. 
It provides for training and/or tbe testing of operatora to receive 
safety certificates, it alao provides for certification of ATV 
aafety Instructors, and allows delivery of claaaes through private 
persons, clubs, and aasoclat Uns authorised by tbe atate. Operators 
vbo tide on public land must either bold a aafety certificate or be 
supervised by an adult vho holds a aafety certificate. Operatora 
under 14 yeara of age must be supervised under all circumstances, 
whether certified or not. A helmet and eye protection ace required 
at all times. 

Other operational retirements include aectlona addressing road-use 
prohibitions, providing exceptions for crossings made at a eight 
angle, and equipment retirements, more specifically, me'*lonlng 
spark arrsstera, brakes, mufflers, and requiring a headlight and 
tall light when tbe vehicle la used during roure of darkness. 
Operatora are prohibited from driving en ATV while under tbe 
Influence of alcohol or controlled aubatancea. 

Two areaa of responsibility are addreaaed. Dealera are required to 
distribute with tbe vehicle at time of aale any aafety Information 
made available to them by tbe state or tbe manufacturera . Owners 
are held responsible for whom they authorise to operate tbelr 
all-terrain vehicle. Additional related provisions are included. 

For Information regarding tbla model or ATV legislation in general, 
please contact tbe G. ernment Relatione Office. Specialty Vehicle 
institute of America (SVIA). 1235 Jefferson Davis Hwy. Suite 
Arlington. Virginia 22202. (?03) 521-0444. For additional 
information oj tbe general subjects of ATV aafety programs, 
statistics or Industry practices, please contact tbe Executive 
Office. SVIA, 3151 Airway Avenue, 'aiJg. K-107. Costa Mesa, 
California 9?626, (714) 241-9256. 
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March 1, 1966 



Jemes V. Lacy, E»qulrs 

Gsnerel Counsel 

U.S. Consumer Product Safety 

Commission 
Washington, DC 20207 

De*r Nr. Lacyt 

I an in receipt of your lattsrs of February 24, 1988 to 
Messrs. English, ipotts and Willi so* regarding ths inquiry into 
whether defendants or representatives of the defendants in Civil 
Action Wo. 87*3525 opposed pending legislation that, provided for 
ege Unite for ATV operetors consistent with those specified in 
the Preliminary Consent Decree, or for a requirement of hands-on 
trelning before a certificate nr Ucenss is lssusd. 

Z believe it appropriate that I respond sines Mr. English is 
an employee of the 8VIA who works directly for we, Mr. Ipotte is a 
leclslstive edvocete thet we reteln in vlrglnle, and Judge 
Williams is rsgletered to lobby on our behelf. Included in tbls 
transmission ars ths rssponses &f these individuals to mt 
regarding your requeet for e breakdown of the legislstive contecte 
made in Virginia with respect to oertein ATV Isglslstlon and a 
summary of ths position tsksn. Z would alao like to shers with 

rou and the Commission some eddltionel views ti st you may find 
nformetive end useful in essesslng this matter. 

Let me etart by stating that although the IVIA is not e perty 
to the Preliminary Consent Decree, it baa not acted inconsistent 
with ite provisions. As you may know, the threshold requirement 
in Senate Bill 54, which Z asaume is ths legislative propossl st 
issue, was tbstt 

Mo all-terrain vehicle shall be operetsd: by 
any person under the age of sixteen anywhere at 
any time, or under any circumstances! 

There were eight eddltionel prohibitions or raqulramanta 
ranging frnm tbr nrrrl rn pnaaeftft a valid Virginia driver'* Ifcanne 
(which la for the operetion of reglstsrsd on*highway motor 
vehicles) to the requirement thet the ATV deeler piece on the 
vehicle a permanent decel thet recitee all the provisions of ths 
Isw. 
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Jenee V. tecy, fa^ulre 
Natch 1. 1911 
Pega 2 



The propoaed abaoluta alnlaua aga Halt of II yeere foe the 
cpt ration of any ATV la not conalatant with tha aga Halt* 
• ptcif lad In tha Prellnlnery Conaant Decree, nor la It conalatant 
with tha CPSC re commend at lone with raaard to oparetor aga 
raatrlctlona. Nowhere In faction 44.1-172.04 do tha worda 
training or handa-on training appaar. 

Ilnca tha aga Halt celled for bora no reletlonehlp to thoaa 
apaclfiad In tha dacraa and tha bill wee allant ragardlng tha 
natter of training of any aort« It vaa »y deteralnetlon that our 
oppoaltlon to SB 54 would not ba a violation of tha dacraa. 

We oppoeed tha bill bacauaa In our opinion It would heve baan 
bad law, a vlaw aharad by a majority of tha laglalatora 
conaldarlng tha naaaur^. 

Aa you »ay know, heorlnae wara hald on SB 54 on January 2S« 
Pabruary 2 and 4. Tha full Sanata Tranaportatlon Conalttee took 
taatlnony on tha 28th at a well-orcheetreted haarlng coaplete with 
a doctor resplendent In operating rooa ragalia and a ahowlng ot 
tha "40 Mlhutaa" tape. Wa appeared along with other Interaete In 
oppoaltlon to the bill* 

The bill wee referred to Subconalttee which held e heerlng on 
Pebruery 2« The bill eponeor opened the taetlaony by offering els 
anendaente* to garner additional aupport for hie neeeure. Thaee 
aaandnento however* were criticised by a nearer of the 
Subcor^lttee ee e bletent wllllngneee to eecrlflce the very eafety 
concerne which the propenente ueed to juatlfy the bill In order to 
gain the fern vote. We egeln eppeered In oppoeltlon to tha bill* 
although Mr. Englleh, In ttatinony, urged the bill be eent to 
lnterla etudy. During thle taetlaony be nede It cleer the fVZA 
■upporte handa-on training and ATV operetor certlflcetlon 

Srograve* aiplalned the age provlelone of tha prellalnery coneent 
ecree and claerly ateted for the record thet we do not oppoee 
ainlnun ege requlreaente conalatant with thoaa In the coneent 
decree. 

The full Committee net on the 4th to receive the report of the 
Subconnlttee. The bill had been aubetentlelly enended by the 
Subcoaalttee end the eponeor urg?d approval ae a etopgep neeeure. 
One aaendnent daelt with operetor eoe llalta which were reeeonebly 
ccneletent with the decree. Another iapoeed a fee of ten dollere 
to be uaad for fcll-terreln vehicle eefety educetlon prograaa. We 
could have eelectlvely eupported t>oth theee aaandaanta ae Mr. 
Bnglleh eetabllahed for the record In the heerlng of the 2nd. 
■owaver* no public teetlnony wee taken at thla neetlng. 
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Jaace V. Lacy* l«qui»« 
Hitch 1, IMS 
Pege S 



After considerable discussion ovsr ths asny unsnsvsred 
quotient reistd by tbt bill, it vu moved tbst ths bill be 
carried over so tbt tntlre aettsr could be considsrsd ovsr tbt 
intsria. Senator llichie, ths sponsor of 0B 54, offtrtd Senete 
Joint Resolution I, •fstsblishing e Joint Subcoaalttee to study 
all-tsrrsin vshlclss" and ths notion csrrlsd. 

Wo brlisvs it in an incorrect choree tor list ion of ths action 
in ths Sonata of tbo Coaaonvooltb of Virginia to ssy tbot 
all-tarrein vehicle logiolotlon voo defected. It le otill ponding 
and corrlod over for inttrla study, which in typical of tba action 
generally taken by tba Virginia Central Asssably when deellng vltb 
controversial aettere. 

There le an additional obetrvetlon that X will asks with 
regerd to the Subcoaalttee beerlng on februery 2. This aeetlng 
vee tepe recorded at the requeet of % Coaalttee aether, f 
underetend you ere in poeeeeelon c»f the tope* Xf so, X aa euro 
you are avere of the teetlaony of Mr. inglleh regerdlng operetor 
ateev hende-on treinlngr end our full recognition end observance 
of the eonotrointe placed upon oe by tht Prtllalntry Conttnt 
Decree. 

Since Virginia ttttuttt do not rtqulrt thtt lobbylttt aelntaln 
a log of ley ielctive oontecte, it le difficult to Hot with 
accuracy exactly vho vee oontected regerdlng thle titter. To the 
beet of our recollection Mr. Inglleh atde no individual 
legieletlvt contect other then a abort letter to fenetor feelav 
providing lnforaetlon In reeponee to a que «t ion the Senator eeked 
during Coaalttee bearing* 

Meeere. Pootte end Willi ems era in a eoaevhet different 
eircuaettnee ae their job le to contect legleletore and other 

?ovornacnt off'del in the everydey conduct of bueineee. 
ontecte were aede vith ell aeabere of the Coanlttea and Stnttt 
lttdtrthlp ee veil ee Coaaieeioner Wllllaae o'* the OMV# Col. 
iutberd or the State Police and Attorney tiencrel Terry. There 
ware certainly othere. 

The poeltlone telun included the follovlngi 



Ixceeelve and unneceeeery government intruelon vith 
xegerd to individual privacy and property righto 
Conflecetlon of property vith regerd to thoee vehicles 
purcheeed for and toed by pereone under ate IS 
Difficult to enforce vith regerd to alnore on prlvtta 

Jrope rty 
lacee lav enforceaent officare in a position of being 
eccueed of berreeeaent 

Dote not eoneider the vide tea of ATVe for other then 
recreetion 

The definition doee not cover alJ ATVe 
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Jat&aa V* Lacy* Baquirt 
March 1* 1MI 
ffaga 4 



Tha paraanant daalat davlaad vahicXa Xabal would 
•atioualv dliainiah tha affactivanaaa of tha aafaty 
warning labala raquirad by tha dacraa 



Doaa not rt^ogniia tha raaXitiaa of sotoritad vahicla and 
aquipaant uaa both on and off highway and on watarwaya by 
tha ganaraX population &nd particularly in tha rural 
coaaunity 

Doaa nothing to provida for ATV oparator aafaty 

avaranaaa* aducation* or training 

Xa aupportad by a vary narrow apacial intaraat 



X baXiava va hava aiarciaad dua cara and diXiQanca in thin 
nattar and our activity haa b )n antiraXy conaiatant with tha 
tarma of tha aanufacturara' agreaoent in tha PraXininary Conaant 
Dacraa. 



Sincaraly* 




Vica Praaidant 
Govarnnant Jtalationa 



11 LACY G 
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Attachment 03 



U • CONiUMin »*OOUCT SAPSTY COMMISSION 
WASHINGTON . O C S0807 



lurch I, IMS 



MNtKAi COUNHk 



Kalvin It. Stahl, vie* Praaldant 
Spacialty Vahicla Inttitutt of Aatric* 
12)5 Jaffaraon Davit H"y» 
Suita 1410 
Arlington, va. 22202 

tear Nr. Stahl j 

Thank you for raaponding to our lattara of Fabruary 24, 
llll \ t ? En ? 1 }«?' *?<>tta and Wiliiana, ragarding vnathar 

•VIA'a lobbying aetivitlaa in tha Stat, of Virginia ineludad 
oppoaition to panding laglalation that providad for aga lisita 
for ATv oparatora conaiatani vith thoaa apacifiad in tha 
pralininary conaant dacraa agraad to by tha sajor ATV 
diatrlbutora. 

Baaad on our raviav of tha information you providad, at 
vail aa othar information which wa obtalnad during tha couraa of 
our inquiry, va hava dacidad not to puraua thia aattar furthar at 
thia tiaa. Va say, hovavar, ra-optn our inquiry if additional 



pralininary onaant dacraa. 




haa angagad in 
of tha 




/amaa v. * ,cy 
Ganaral Counaal 



cc: Stuart Philip Xoaa, Eaq. 
John Engliah 
Naada Spotta 

Z. H. Williams, Jr. 
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Attachment *4 



0. STATB L8CI3LATIVB INITIATIVB3 

There ere pending in certain etate legielaturee propoeele 
for the licencing end certification of ATV operetore. In 
entering into thie finel soneeut deeree, defendante agree end 
undertake not to oppoee euch pending or futu. " eute legielati*^ 
to the extent that it providee foe agfr lieite foe ATV operetore 
cone intent with the ege recommendatione epecified in thie decree 
or foe the requirement of hande-on training before a certificate 
or Xicenee ie ieeued. 
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InsflKifeof 
America 



Attachment »5 



January 19, ism 



Liea filbert 

t« N. Carroll street 

Suite 200 

Nadieon, ill 52703 
Daar Litai 

Aa you are aware, tha dietributore of all*ter*ein vahiclaa 
have entered into a Preliminary Coneent Decree with the U.S. 
Coneumer Product Safety Commieeior and the Department of Juetice 
regarding certain aepecte of theee producte in commerce. 

X as enclosing a copy of the decree eo you may be fully 
apprised of lte content. There have been inetancee where tie 
media hae dietorted or inaccurately reported on thie matter eo it 
ie important that you be properly informed. 

Of greater eigmficance for you however, ie the provision 
relating to etate leglelatlve mltletivee, paragraph o# pagw 24. 
Under thie provieion the ATV dietributore have agreed not to 
oppoee pending or future etate leglalatlon to the eitent that it 
provldee for age Unite for ATV operetore conaietent with thoee 
epecifled in the coneent decree or the requirement of hando-on 
training before a certificate or licenee ie ieeued. Tne age 
Ximite are contain*** in paragraph 6 of the decree. 

Zt ie mo9t important* In your dealinge Hth the leg ture 
a r d the regulatory authoritiee* that you take no action n«i etate 
poeitlon that would be In conflict with :hie« or any other 
ovieion of the decree* or could be cone trued to be in conflict 
with the decree. 

I will hi eendlng you further Information and guidance on thie 
eotii matter ae it*e developed and encoura' you to give me a 
call .nytlne if there are queetione or conc^ne of any *ort 
rwgarling our own leglelatlve initiative or our poeition with 
regard to tnltiativee of othere. 



Sincerely* 




Vice Preeident 
Government Relatione 



cncloejre 



1235 ja^son Dov i wwv • So-'i lalO • Arisen va 22202 • CM) 521*0*A4 
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ftoufe of fctprtfenUtfta 

€«■■**» Wt tutft art Ciniti 

•UKOMMfTTU ON COMMCICt 
CONSUMER MOTECTION. AND COM«T7T1V Jtf M 

■U^ftm, *C 20913 
March *2, 1981 



Mr. Edward Harrill 

Director, Offica of Congressional italationa 
ComuMc Product Safety Coaaisaion 
Meehington, D.C. 20i0? 

Daar Mr. narriUt 

Enclosed *ra questic-n for tht rtcord of tht narch 16, 1988 
Subcommittee htaring on all-ttrrain vthiclta. I "ould appreciate 
It if the apacifiad Coaalasioners could respond by April 5, 1988 

Thank you for your cooperation. 




Enclosure 
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CHAIRMAN TFRRENC? SCANLON'S RESPONSES TO QUESTIONS 
MARCH 16, 1988 HEARING 



1. QCES: In a memo dated August 13 , 1987 , the Commission's 
Directo of Epidemiology wrote that "fully half the cases [of ATV 
deaths] involve collisions." The implication of this memo was 
clear — half the accidents wer', le fault of the rider, not the 
vehicle. Yet, a<? the Commission' engineering expert, Mr. Deppa, 
corfactly pointed out in a memo dated October 6, 1987, such a 
conclusion "seems equivalent to a report summarizing a maTor 
Government study on airline safety concluding that almost all 
airline deaths are due to impact." 

Commissioners Dawson and Graham, what do you think of the 
Epidemiology memo and of Mr. Deppa' s response? 

Chairman Scanlon, how do these misleading reports, such as 
the Epidemiology memo, get generated? 

1. ANS: The August 13, 1987 memorandum by the Director of 
Epidemiology provides an arithmetic summary of al-jady pjDlicly 
available information which the Commission compiles about ATV 
deaths quarterly. Attached is a recent copy of sucn a list on 
which the memc is based. I call ycur attention specifically to 
the next to last column. Neither conclusions nor inferences 
concerning caasality are contained in the August nth memo. 



2. O^ES: I understand that durinQ negotiations between the ATV 
lrcus^r} and the CP»C, the industry suggested language which ~oula 
make the consent decree null and void if Congress passed ATV 
legislation. I also understand the industry may have suggestel 
that the CPSC should not testify in f a vor of ATV legislation at 
this hearing. 

Plerse explain and please provide the Subcommittee with all 
docume* s relating to those proposal;, and suggestions. 

AVS- Counsel for the ATV industry offered two pro t osalb 
relative to your inquiry. One proposal would have relieved the 
industry of their obligations under the Consent Decree if Congress 
imposed additional requirements or obligations with reqard to 
ATVs. The second proposal would have allowed the industry to seek 
relief from the Court if the Commission (not Congress) sought to 
impose or enforce additional obligations. The Commission rejected 
both piop^sal' an! this rejection was communicated to ccunsel for 
th~ vjv industry, and is not incorporated in the find 1 Consent 
Decree. Copies of those proposals r.re attached as rxrib t<; 2A ami 
2B. 
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3. QUES: At the Commission's December 16, 1987 briefing on ATVs, 
I understand Deputy Assistant Attorney r eral Robert Cynkar urged 
tne Commission to specifically keep Co .gress in the dark about the 
ATV negotiations. Could you describe specifically what Mr. Cynkar 
suggested with respect to not informing Congress? 

3. ANS: Attached a c 3py of the "Restricted" minutes of the 
December 16, 1987 meeting approved by the entire Commission. 
The minutes summarize the statements made by v . , Cynkar on 
Pecembei 16th. Summary minutes were deemed appropriate for this 
meeting pursuant to the regulations specified at 36 C.F.R. 5 



4 . QUES : Please provide a copy of all documents prepared by the 
Commission staff to brief the Commission for the Subcommittee's 
hearing, including any analysis of the costs and benefits of any 
refund or recall options. Please state explicitly all assumptions 
made in such analyses, including any assumptions regarding the 
assumed life of ATVs. 

4. ANS: ^^tached are the documents, prepared by the Commission's 
staff in Reparation for your Subcommittee's hearing on March 16, 
1988, which include "Restr lcttd" material. 



5. QUES: *In a memo dated February 8 , 1988 from Mr. Marchica to 
the Commissior, Mr. Marchica projected ATVs in use and ATV 
injuries through 1992. Please provide all assumptions used in 
making these projectiors. Please describe specifically how the 
data regarding both the ATV injuries and ATVs *n use were 
developed and projected. Please provide any documentation 
underlying these projections. 

5. ANS: Attached are the documents, relating to the February 8, 
1988 memorandum from Nick Marchica regarding the ATV injury rate 
through 1^92. Some include "Restricted" material. 



(Since the material requested in questions three, four and five is 
restricted, it has not bp p.aced in the public record.] 
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Def. Proposa 1 
March 4, 1988 



Eifect of Federal ^ egislatic" 

The parties recognize thct legislation may be enacted 
by the United States Congress that will impose on defendants, 
eitrer directly oi through rule -making by the Consumer Product 
Safety Commission, requirements ana ocligaticr.j relating to ATVs 
otner tnan, cr in addition to, tnose undertaken by defendants in 
the Preliminary Consent Decree anc tn^s final ccrsent decree. If 

any sich legislation is exacted into lav within years of 

the effective dat? of this final consent decree, the cefendants 
shall be relieved of any re-ru - -eme n t z cf b final consent 
decree that impose obligations to be performed after the date cf 
enactment . 
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Hfrch 11. 19fl8 



Mr. Stephen E. Hart 
Assistant Director of rederal 

Programs Branch 
Civil Dlviaion 
Department cf Justice 
Tenth and Constitution Avenue 
Washington, D.C. 20530 

Rtt Minted Sta tes of America v. American 
Ho nda Motor J^^Inc. , et al. , Civil 
Action No. 87-3525 

Deer Steve: 

As Indicated in our meeting this morning, we are enclosing 

for consideration a crait additional Faragrapn to be added to the 
present draft of tne Reservation of Rights section of the final 
decree , 



This submission ;a -nade cn behalf of all defendants. 

Howard Wi liens will be in toucil with you about this later 
today. 

Sincerely, 
Lloyd 

Enclosure 
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3/11/88 



Proposed Addition to Reservation of Rights Section , 

In the event that the Commission takes action to impose 
or enforce obligations on the defendants relating to ATVs that 
are not vlthin the reservetlon of rights set forth in this para- 
graph, any defendant may apply to the Court to be relieved of any 
-further obligations Imposed by this decree that vera consented to 
by such defendant or defendants In reliance on the limitations 
sat forth in such reservation of rights. Such application shall 
be in addition to any other remedy available to such defendant to 
challenge any such Coanission action. 
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US CDN^UMCR PRODUCT SAPETv COMMISSION 



WASHINGTON □ C 2Q2D7 



April 22, 1988 



The Honorable James J. Florio 
Chairman 

House Subcommittee on Commerce, Consumer 

Protection and Competitiveness 
Committee on Energy and Commerce 
U. S. House of Representatives 
Washington, D. C. 20515 

De^r Mr. Chairman: 

As a followup to your March 16 Subcommittee hear-ig on All-Terrair, 
Ve. icles (ATVs), several questions were subsequently forwarded to the 
commissioners for responses in writing, including a request to Chairman 
Scanlon for "...all documents prepo, ed by the Commission staff to brief 
the Commission for the Subcommittee's hearing." 

in Chairman Scanlon's response to these questions and in 
conformance with your request, he attached a series of documents, both 
Restricted and Non-restricted , including the Restricted memorandum of 
March ll, 1988, on "Motorized Vehicle Comparative Safety Data." 

The purpose of this letter is to clarify that that document was 
prepared at Chairman Scanlon's request and was for his personal use in 
oreparation for the hearing. It did not receive clearance under Sectic , 
6(b)(6) of the Consumer Product Safety Act (CPSA) and was not circulated 
to the other Commissioners at that time. Consequently, it is not a 
Commission approved document. 

Let me krow any time I '"an provide assistance or i-formation. 




Sincerely, 



Edward D. Harrill 

director of Congressional Relations 



cc: The Honorable William E. Dannemeyer 
The Commission 
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UNITED STATES GOVERNMENT 
MEMORANDUM 



U.S. CONSUMER PRODUCT 
SAFETY COMMISSION 
VASBINGTON.D.C. 20207 



TO 

Through 
FROM 



MAR 



Nicholas Marchica, ATvJask Force 

Dr. Robert D. Ve rnaWTT^' AED , Epidemiology 

Rat Newman , EFRA 



SUBJECT: Repurchase of A TV a by Manufacturers 



Id response Co a request ve anticipate receiving from CepiCol 
Rill, ve have calculated estimated injuries for fiv options 
involving repurchase of ATVs by manufacturers. 

The assumptions and results of this evaluation are discussed 
for each of the five options in the sections following *nd 
summarized in the attached Table. The options evaluated the 
manufacturer repurchase of 3 combinations of three and four-wheeled 
ATVs und<*r different conditions; these included assumptions that all 
repurchased ATVs vere resold either to the general public or to 
drivers 16 years or older, and assumptions that three-wheeled ATVs 
vere not resold. All ovners of repurchased ATVs replaced them with 
four-wheeled ATVs. 



Based on these four year projections, the highest injury 
reductions would occur under the folloving conditions: 



Not reselling three-wheeled 
manufacturers (Options C and D). 



ATVs 



repurchased 



by 



Limiting resale of repurchased ATVs to drivers 16 years 
or older (Options B, D , and E). 

Maximizing repurchase of three and four-wheeled ATVs used 
by drivers less than 16 yeers old (Option E). 



The options with the highest injury reduction per 100 ATVs 
repurchased were Option 0 (4.5 injuries per 100 ATVs), Option E 
(2.5 injuries per 100 ATVs) and Option C (2.4 injuries per 100 
ATVs ) . 
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Table 

Fffect of Manufacturer fit pur cheat 0 f ATVa 
> lloeplcel tMrgeno h i10 « Treated Injurlea Ovtt e 4 Yter Period 
( 1988- 1991 ) 



OrTIOKS ATV« RE PURCHASED It MANUFACTURER ATVs H K SOLD 



CN.ANCL IN EST I KATED ^JURIES (1986-1991) 



T*P« Percent 

3- Vheeled, ( 30X) 

4- Vheeled, 
Drlwr« <H ( 30X) 

Totel 

J -Wheeled, 
Driver* <U 
Drlviri>;16 ( JOX> J 
4 Wheeled, 
Drlvere < 16 ( 3CX) 
Total 



128,000 

rrs, 555 



120,000 



J-Wheeled, ( 30X) IX), 000 
♦-Wheeled, 

Orlvere <16 ( 30X) 170,900 

ToTeT TT8,6o5 

3- Wheeled, 
Drtvere<16 MOOX) 
Drlvere^l6 ( 30X) 

4 - Wheeled, 
Drlv«re «r 1> ( 30X) 130,000 

Totel 75S, 000 

3- Wheeled, 

Driver**: 16 (100X) 130.000 

4- Wheeled, 

Drlvere ^jfc (100X> 42t>.000 

Total 761,555 



Yea (All Drlvera) 
Yea (All Drlvera) 



Yet <nrlveraj£l6) 
Yee (Drlwera >ld) 



Yea (All Drlvtre) 



Yet (Drlver«_>16) 



Yea (Drlvere^l6) 
Yea U)rlvtre>16) 



Nuabe r 

* ,400 



P«r 100 ATVi 
Repurcheead 

1.1 



Par 100 ATVt 
Re pur^ hreed 



9C1 
11.400 
900 

iJ.ioo 

33,000 



iTSoo 



it, 10? 
3.000 

rCrsc 



n 7 
T3 



0 7 



n 7 



0 9 

n 
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Option A 

Manufact" • would repurchase 30 percent of all ehraa-vhaeled ATVs 
(390,000) au percent of cha four-vheeled AiVi used hy drlvars undtr 
16 years old (128,000). Tha ratala of cha ehrea-vhealad ATVs would 
raaulc Id an Increase of 4.400*/ Injur las: cha rasala of cha four- 
vhaalad ATVs would raaulc la a dacraasa of 900 Injuries. Tha nae afface 
would ba an increase of 3,500 emergency rooa iraacad Injuries or 0.7 
Injuries par 100 TVs rspurchasad. 

These pro J tec ions assusMd chat ona- third of tha ATVs would ba 
rasold Co drivers with lass Chan ona ytar of experience. Tha risk of 
Injury for Cha rasala group would ba lowar than for tha original group 
as shown In tha labia balow. 







RISK OF INJUR! PER 
Three-Wheeled ATVs 


100 ATVs 


IN 0JE 

Four-Wheeled 


ATVs 


Taar 


Erpar lanca 


Status Q-jo 


Resale 


Status 


Quo 


Rasala 


or Replacement 






All 


All 






All 








Drlvars 


Drlvars 


Drivers <1* 


Drlvars 


Drivers <16 


1988 


undtr 1 year 


13.2 


11.8 


7.6 




3.6 


7.1 




1 ytar or aort 


2.3 


2.4 


2.-4 




1.6 


2.2 


1989 


1 yaar or aort 


2.6 


2.2 «* 


2.3 




1.6 


2.1 


1990 


1 yaar or aora 


2.7 


2.4 


2.4 




1.6 


2.2 


1991 


1 yaar or aora 


2.6 


2.2 


2.2 




1.4 


2.0 



These projections also as suae d that for the ATVs repurchased in 1988. 
the percent In use would decrease each year as shown below: 



Three Wheeled ATVs 



1988 


1O0X 


100X 


1989 


82X 


94X 


1990 


65X 


76X 


1991 


46X 


59X 



Four Wheeled ATVs 



y The original owner would replace Che three-wheeled ATV with a 

four-vhaalad ATV, cha purchaser of cha resold three-wheeled ATV was 
buying It Instead of a four-wheeled ATV. 
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Option B 

Manufacturers wouM repurchase all three-wheeled aTVs -.ed by 
drivers under 16 years old (338,000) and 30 percent of three-wheeled 
ATVs used bv drivers 16 years or older (289,000), a total of 627,000 
ATVs . Manufacturers also would repurchase 30 percent of four-wheeled 
AT**- used by drivers under 16 years old (128,000). The 3-wheeled ATVs 
would be resold to drivers 16 ye«»rs or older, resulting In a decrease 
of 10,700 injuries*/ and che four-wheeled ATVs would be resold to 
drivers 16 years or older, resulting In a decrease of 900 injuries. The 
net effect would be ma decreeee of 1 1 ,600 emergency zoom tree ted 
injuries or 1.5 injuries per 100 ATVs repurchased. 

These projection assuned chat one-third of the ATVs would be resold 
Co drivers with less than one year of experience . The risk r injury 
for the resale group would be lower than for the original ow\ »rs es 
shown in the Table below: 



RISK OF iNJURT PER 100 ATVs IN 0SE 

Three-wheeled ATVs Four-wheeled ATVs 

Tear Expe ience Status Quo Resale . Status Quo Resale or Replacement 

Drivers <-16 Driv«rs^l6 Olivers ^16 Drivers <16 Drivers<16 Drivers^U 

1988 unde 1 year 16.4 10.5 10.0 7.6 7.1 2.* 
1 year or sore 5.4 2.0 •* 1.9 2.4 2.2 1.3 

1989 1 year or more 5.0 1.9 1.8 2.3 2 . i 1.3 

1990 1 year or more 5.2 2.0 1.9 2.4 2.2 1.3 

1991 1 year or more 5.0 1.9 1.8 2.2 2.0 1.2 



These projections also assumed that for the aTVs repurchased in 1988, 
the percent in use would decrease each year as shown m Option A. 

A' The original owner would replace the three-wheeled ATV with a 

four-wheeled aTV. the purchaser of the resold three-wrifele d ATV was 
buving it instead of a four-wheeled ATV. 
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Option C 

Manufacturer* would repurchase 30 percent of ell three-wheeled ATVe 
(390,000 ATVs) and would not resell Chen* The sellers would replece 
thea with four-wheeled ATVe. Manuf accu"ers elso would repurchase 30 
percent of four-wheeled ATVe used by drivere leee Chan 16 ; ere old 
P v- 28,000 ATVs) end v< ' resell thes* The effect of the replacement of 

the three-wheeled ATVe by the four-wheeled ATVe would be an 11,400 
reduction in the injuries* "T^ r«.*le of the four-wheeled A TV would 
result in e reduction of 900 lnjur-.es. The e^t effect would be e 
reduction of 12,300 emergency zoom trci ted lnjuriee or 2.4 injuriee per 
'00 ATVe repurchaeed. 

Theee projections eeeuned thee one-thiii of the four-wheeled ATVe 
would be resold to drivers with leee than one year of experience. The 
risk of Injury for the ATVe repleced or resold would be lower then for 
the original groupe ae shown In the Table below. 



RISK OF INJURT 
Three-wheeled ATVs 



Teer Experience Status Quo 

All Drlvere 

1S88 under 1 yeer 13.2 

1 year or eore 2.8 

1984 l year or aore 2.6 

1990 " year or aore 2.7 

1991 1 yeer or aore 2.6 



100 ATVs IN 0S£ 

Four-wheeled ATVe 



Status Quo Reeele or Replacement 

Dr Ive r s <T6 All Drivers Drivers < 16 

7.6 3.6 7.1 

2.4 1.6 2.2 

2.3 1.6 2.1 

2.4 1.6 2.2 
2.2 1.4 2.0 



These projections also assumed that for the ATVs repurchased in 1968, 
the percent in use would d< rease each year as shown in Option A. 
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Option D 

Manufacturers would repurchase all three-wheeled . TVs used by 
drivers under 16 years of age (336,000) and 30 percent of thret-wheeltd 
ATVa used by drivers 16 years or older (289,000) a total of 627,000 
ATVa but would resell ehea. The chree-vheeled ATVs would >• 

replaced by f our-whee led ATVs , reaul c ing la a reduce ion of 33 , 000 
injuries. Manufacturer would repurchase 30 percent of four-vbeeled 
ATVa used by drivers under 16 yeara (128,000) and resell them Co drivers 
16 yeara or older . This action would reaul c in a docrcaae of 900 
injuriea. The net effect would be a reduction of 33, $30 caergency rooa 
treated injuries or 4 . 5 injuries per 100 ATVs repurchaacd. 

Theae projections assumed that one- third of the f >ur-vheeled ATVs 
were resold to drivers with less than one year of expedience. The risk 
of Injury for the ATVa replaced or resold would be lower than for the 
original groups as shown in the Table below. 



RISK Of INJUR! PER 1C0 ATVs IN USE 



Tear 


Experience 


Status 


Quo 


Status O^o 


Resale or 


Replacement 


1988 


under 1 year 
1 year or more 


Drivers < 16 
16.4 
5.4 


Drivers £16 

10. 5 
2.0 


Drivers < 16 

7.6 
2.4 


Drivers < 16 
7.1 
2.2 


Drivers^lo 
2.4 
1.3 


1989 


1 year or aore 


5.0 


1.9 


2.3 


2.1 


1.3 


1990 


1 year or more 


5.2 


2.0 


2.4 


2.2 


1.3 


1991 


1 year or aore 


5.0 


1.9 


2.2 


2.0 


1.2 



These projections also assumed chat for the ATVs repurchased in 1988, 
the percenc in use would decrease each year as shown in Opcion A. 
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Option E 



Manufacturers would repurchase all three-wheeled ATVs used by 
drives under 16 years (338,000) and would resell them to drivers 16 
years or older ,y This action would result In a decreast of 16,100 
Injuries. Manufacturers also would repurchase all four-wheelad ATVs 
used by drivers under 16 year's '426,000) and would resell the* to 
drivers 16 years or older* This action would result In a decrease of 
3,000 Injuries* The net affect would be a reduction of 19,100 emergency 
room Injuries or 2*5 Injuries par 100 ATVs repurchased. 

The projections were based on the risk assumptions dcscrlhed in 
Option B. 



y The original owner would replace the three-wheeled ATV 
with a four-wheeled ATV; the purchaser of the resold three-wheeled 
ATV was buyirg it instead of a four-wheeled ATV. 
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Memorandum 
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U S. CONSUMSR PROOUCT 
SAFETY COMMISSION 
WASHINGTON. O C 20207 
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To: 



Fr ti: 



Nicholas V. Marchica, OEX 

Warren J. Prunella, kED, Econonic Analysis/ 
Gregory B. Rodgers, ECPA, (>-r^ 



;»ub? ct 



The Economic Impact of Several ATV Recall Options 



We have been asked to provide an assessment of several 
possible ATV recall options. Since there are an unlimi ted 
variety of conceivable options, we are examining five scenarios 
which may illustrate the range of possible impacts. Injury 
reduction estimates used to calculate benefits were provided by 
the Di rector ate for Epidemiology . 

Crucial to the assessments are the estimates of the numbers 
cf ATVs likely to be ■ eturned. In two of the scenarios we assume 
that jO percent of ATVs will be returned. This is probably an 
upper bound of the number of ATVs that would be returned, and one 
that is probably not attainable absent some inducement such as a 
premium. In addition, we also examine several scenarios in which 
either all three-whr.elers used ky children, or all ATVs used by 
children, are returned during a recall. These latter scenarios 
are probably unrealistic because it is unlikely that all ATVs 
driven by any class of drivers would be returned. However, the 
results of these scenarios represent what might be considered by 
seme an ideal outcome of a recall effort. Also important in the 
assessments is the assumption that the number of deaths will not 
oe affected by any redistribution of ATVs caused by the recall. 

Finally, we should mention that the -agnitudes of the costs 
and benefits of the scenarios discussed below depend on the 
proportions of ATVs returned under a recall. Consequently, if w 
have overestimated the number of ATVs that would be returned # the 
estimated costs and benefits will probably ?lso be overestimate^' 
but not disproportionately. 



Scenario A. Recall wich resale; 30 percent of eligible ATVs 



For the first scenario we assume that th» recall applies to 
all three-wheeled ATVs, four-wheeled ATVs driven by children less 
than 16, and that the ATVs can be resold. We further assume that 
30 percent of the eligible ATVs will be returned for a refund. 
Under these assumptions, about 520 , 000 ATVs would be returned; 
390»000 three-wheelers and 130.000 four-wheelers. 
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The Directorate for Epidemiology estimated that the number 
cf emergency room treated injuries would increase by about 3,500, 
relative to the status quo under this scenario. There would 
probably also be another 5,250 medically attended injuries. 
Thus, there do not appear to be any net benefits: according to 
the Injury Cost Model, injury costs might increase by about 
$43 , 750 , 000 . There may , however , be a change in the age 
distribution of those injured. Even though total injuries may 
increase, fewer injuries would involve children. 

The costs under this scenario would be considerable. Since 
the ATVs returned will be resold, the major costs are 
transactions costs. These are the costs to manufacturers or 
their representatives (dealers for the most part) of having to 
buy back the ATV, completing any paperwork necessary for the 
recall, and then actually selling the ATV. Moreover, these are 
real costs to society in the sense that these resources would not 
be available for other alternative uses. (Since the dealers 
might have to pay, on average, about $750 dollars for each 
i e turned ATV under the recall scenarios, they are unlikely to 
junk an ATV that can be resold.) We do not know precisely what 
these transaction costs will be, but $75 per ATV may be a 
reasonable estimate. At $75 per ATV, the costs could amount to 
about $39 million. 

This scenario thus results in large cost^ associated with 
an increase in injuries and injury costs. 



Scenario B Recall with resale; all Uuee-vheelers driven by 
children und. 16 are returned, and 30 percent of 
remaining eligible three and four-wheeled ATVs are 
returned. 

Here we assume that all three-wheeled ATVs driven bv 
children under 16 are returned, as well as 30 percent of other 
three-wheelers and 30 percent of the four-wheeled ATVs driven by 
children. Although it is unlikely that all three-wheeled ATVs 
driven by children would be returned, the results of this 
scenario represent what some would characterize as close to an 
ideal outcome of a recall effort. 

This scenario would lead to the return of about 750,000 
ATVs which can be resold to the public. The scenario is similar 
to A, except that we assume all three-wheeled ATVs used by 
children are returned, rather than 30 percent. 

The Directorate for Epidemiology estimated that this 
scenario might lead to a reduction of about 11,400 emergency room 
treated injuries relative to the status quo. The benefits of 
this injury reduction, in terms of reducted injury costs, would 
amount to about $58,000,000. In addition, about 25,050 other 
medically attended injuries, treated outside of hospital 
emergency rooms, might be prevented, reducing injury costs by 
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another $87,000,000. Total benefits will, therefore, be ^boat 
, 000 , 000 . Injur es are lower in scenario B than in scenario 
. because more of the ATVs used by children are returned and 
transferred to older drivers. 

Since the ATVs c^n be resold, the primary costs of the 
scenario would be the transaction costs. At $75 per vehicle, the 
costs of the refund would amount to about $56,250,000. 
Consequently, in this scenario the benefits are about $89 million 
more than the costs 



Scenario C: Recall with no resale c\t three-wheelers; 30 percent 



In scenario C we asstrni* t-hah t-h* rprall applies to all 
three -wheeled ATVs , and f our -wheeled ATVs used by children less 
than 16. We also assume that 30 percent of th ATVs will be 
returned, and that three-wheeled ATVs returned cannot be resold. 
This scenario i«. identical to A, except that the three-wheelers 
returned cannot be sold back to the public. About 520,000 ATVs 
would be returned under this scenario; 390,000 with three-wheels 
that would be taken out of use and replaced by four-wheelers. 

Epidemiology has estimated that scenario C would reduce 
emergency room treated injuries by about 12,300, relative to the 
status quo. Tn addition, there might be another 18,475 other 
medically attended injuries prevented. The benefit? of 
preventing these 30,750 injuries might be about $153,750,000. 

The costs of scenario C include the transaction costs 
associated with the recall and reselling of the estimated 130,000 
four-wheeled ATVs returned, plus the coses of recalling 390,000 
chree-wheeled ATVs which would have to be junked. The 
transaction costs on the ATVs which could be resold would be 
about $9 , 750, 000. We do not know what the recall price to 
manufacturers would be, but {based on available "Blue Book" 
values) $750 may not be an unreasonable average, assuming that 
the average age of most three-wheeled ATVs returned would be 
about three or four years. Transaction costs associated with 
recalling ATVS that would be junked might add another $50 per ATV 
to the costs, for a total of about $800 per ATV returned. (If the 
ATVS have a positive scrap value the cost associated with taking 
them out of use would be reduced by that scrap value.) At $800 
per ATV, the costs of recalling three-wheelers without resale, 
may be about $312,000,000. Thus the total costs of the recall 
might be about $321, 750, 000, as compared to benef i ts of abou t 
$153,750,000, for a net cost to society of about $158 million. 



return. 
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Scenario 0: Recall with no resale of three-wheelers; all three- 
wheelers driven by children will be returned , as 
well as 30 percent of the remaining three-wheelers 
and 30 percent of the four-wheelers driven by 
children. 

In scenario D we assume that all three-wheeled ATVs driven 
by children under 16 are returned, as well as 30 percent of other 
three-wheelers and 30 percent of four-wheeled ATVs driven by 
children. Scenario 0 is B, without the resale of three-wheeled 
ATVs returned. Under these assumptions, about 750,000 ATVs would 
be returned, of which about 620,000 would have three wheels and 
130,000 would have four wheels. 

Epidemiology has estimated that emergency room treated 
injuries would be reduced by about 33,900 under this scenario. 
In addition, there might be another 50,850 medically attended 
injuries treated outside of hospital emergency rooms that might 
be prevented. The benefits of preventing these injuries may 
amount to about $423,750,000. 

The costs of 0 include the transaction costs associated 
with reselling the estimated 130,000 four-wheelers and the 
capital loss associated with taking the 620,000 three-wheelers 
out of use. The transaction costs would amount to about 
$9,750,000 and the costs of eliminating three-wheelers might 
amount to about $496,000,000. Thus, we may compare the benefits 
of about $423,750,000 to costs of about $505,750,000, for a net 
loss to society of about $80 million. 

Scenario E: Recall with resale; all ATVs used by children less 
than 16 are returned and resold for use by those 
over 16. 

In scenario E we assume that ATVs used by children less 
than 16 are returned under the recall. The ATVs can be resold, 
but not for use by children under 16. Although this scenario is 
unlikely, the outcome illustrates the extent to which young 
people sustain ATV injuries. 

In t\is scenario, about 765,000 ATVs are retmned. The 
transaction costs would therefore amount to about $57,375,^00. 

Epidemiology estimates a net reductisn of about 19,1 o 
emergency room treated injuries as a result of the recall. In 
addition, another 28,650 other medically attended injuries may 
be prevented because of the recall effcrt. The benefits of the 
reduced injuries would amount to about $238,750,000. Thus, 
benefits of $238,750,000 compared to costs of about $57,375,000 
result in a net benefit to society of about $181 million. 
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Although the outcome described by this scenario is 
unlikely, it focuses on the magnitude of the hazard fac»d by 
children. 



Conclusions 

A table summarizing the cost and benef 1 t comparisons is 
shown on tne next page. Only in scenarios B and £ are the 
estimated benefits greater than the costs of the recall. Both of 
these outcomes are probably unrealistic in the sense that they 
assume all ATVs driven by a single class of drivers would be 
returned. In B it is assumed that all three-wheelers used by 
children under 16 are returned, and in E it 13 assumed that all 
ATVs used by children are returned. However, these scenarios do 
show that a recall of ATVs that successfully targeted children 
could have a favorable economic impact. 

Results are influenced by assumptions about the age 
distribution of users of ATVs after a recall, by estimates of 
what proportion of used ATV buyers may be inexperienced, and by 
estimates of the costs of the recall effort. If, for example, 
fewer children would ride ATVs after a recall effort, or buyers 
of used ATVs tend to be more experienced than we assume, the 
benefits would be greater. If, on the other han'd, more children 
would ride the resold ATVs, or if buyers of used ATVs tend to be 
less experienced than assumed, then the benefits would be less. 
Similarly, estimates of the costs of the recall efforts affect 
the comparisons of costs and benefits. 
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Scenar 1 o 

A 
B 
C 
D 
E 



Sunrary c£ Cost-Benefit Resales- 



Tocal Costs Total Benefits ""Benefit. 



$ 39,000,000 $-43,750,000 ($82,750,000) 

56,250,000 145,000,000 $88,750,000 

32l!750,000 153,750,000 ($168,000,000) 

505,750,000 423,750,000 ($82,000,000) 

57,375,000 238.750,000 $181,375,000 



Scenario recap: rpr . ent of a n 3-wheeled vehicles 



returned 

B. 



Re =all wxth resale; all Steeled vehicles driven by those 
^^cent^-wheel^ v^cJes'drivTby children under 
16 returned. 

C. Recall with no resale o£ 3-wheelers, but resale o£ 4- 
wheelers; same return as A. 

- Recall With nc resale of 3-wheelers. but resale c£ 4- 
\.r.eilers; same return as B. 

- Re cail with resale; all vehicles used by children under 16 
L - returned! and resold fcr use by these over 16. 



Soar ce ■ 



Directorate for Economic Analysis, 1938. 
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US CONSuMf-R PRODUCT SAFETY COMMiSSiON 
WASHINGTON O C 20207 

Answers to Chairman Florio's Questions 
Subcommittee on Conmerce, Consuner Protection, and Competitivoiess 
Conmittee on Energy and Conmerce 

Submitted by 
Carol G. Dawson, Conmissioner 

Qjestion 1: In a memo dated August 13, !987, the Cconission's Dirt^t^ of 
Epidemiology wrote that "fully half the cases [of ATV deaths] involve 
collisions. ' The implication of this memo was clear - half the accidents 
were the fault of the rider, not the vehicle. 

Yet, as the Commission's engineering expert, Mr. Deppa, correctly 
pointed out in a memo dated October 6, 1987, such a conclusion "seems 
equivalent to a report summarizing a major Government study on airline 
safety concluding that almost all airlfne deatf -re due to impact." 

Commissioners Dawson and Graham, what do you think of the Epidemiology 
memo and of Mr. Deppa's response? 

Answer 1: As far as I am aware, this is the first time the memoranda of 
August 13 and October 6, 1987 have been shared with my office. As one who 
has studied the ATV issue in great depth, the memorandum from the 
Directorate for Epidemiology strikes me as a bit oversimplified. For 
example, handling and turning difficulties in ATVs might also have been a 
factor in the collision scenario. The memorandum from the Ccdmission's 
engineering expert, Mr. Deppa, as usual, makes a great depl of sense. 

Qiestior 2: Do you agree that it is a matter of common sense that 
providing consumers an opportunity to return an unsafe product - and the 
resultant removal of the unsafe product *Vom the marketplace - increases 
safety? 

Answer 2: I certainly agree with the practice of affording a purchaser of 
an unsafe product an opportunity to return it. Such a practice is not only 
fair but takes unsafe products out of the market, thus increasing the level 
ot safety for American consumers. 

It is difficult to assess the extent to whijh a recall would be 
effective. The relative success of the Commission's recall efforts vary 
widely. There is an additional factor concerning ATVs which involves the 
trade in used products. These factors make it difficult to project with 
f»ny precision the number of deaths and injuries which would be avoided 
should a refund be offered. Nonetheless, such an action would certainly 
underscore the safety message and would constitute an appropriate remedy 
for thob2 who bought ATVs mistakenly believing ATV marketing that these 
vehicles are safe and fun for the entire family. 
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Ouestion 3: I understand that some recent internal CTSC doonents shew 
chat under certain assumptions, s refund option for ATVs is clearly 
^tiHed, St colZarted cost benefit analysis, let alone by death 
and injury reductions. 

Can you explain? 

Do you have any corment on the assumptions made in those analyses? 

Answer 3- As I stated in ray response to question nunber two, it is 
SLly difficult to project accurately the reductions ^££1*^ 
deaths which would occur if a refund were to be offered. The assumptions 
*dfintf>f analysis can only be expiated by ^se making than. Frankly 
Stho^h *e docLnts take an interesting approach, they certainly are not 
critical to the resolution of larger policy questions. 

Question 4: On January 16, 1988 in the tew "^^^jf f ss ^f% £ t 
CPSC General Counsel was quoted as saying on the AlV recall issue ^ ^ 
don V t have the engineering technology to prove that there is a defect in 
these vehicles which makes than dangerous. If such technology does come 
about in the future, we haven't given away the ability to institute that. 

Do you think these statanents could adversely impact on possible litigation 
if a final decree were not approved'' 

Was he speaking on behalf of the Comnission? 

On February 10, the General Counsel wrote a letter to the tfew York Times 
c^laS that Polaris, the American ATV manufacturer, was seeking a 
Stingldvaftage when it offered to provide a trade-in credit for its 
XefwhLl ATVsfan offer in excess of anything offered by the other 
cenpanies. 

Was he writing on behalf of the Cormission? 

Was it appropriate fo- him to write such a letter as the funeral Counsel? 

Answer 4: All throughout the consideration f^eATV matter and 
certainly following the Coomission's original December 12, 1986 decision, 
it hasten my^Sdlrstanding that public disucs-.ion of the merits of the 
case^Miighly inappropriate. I have acted accordingly. The General 
to^seTs stents are^fortunate. He, of course, was expressing his 
opinion and should have made that clear. The Carmissioners not the 
Gener™ Counsel, make the policy decisions concerning product safety. 

Snecificallv the letter to the New York Tim es signed by Mr. Lacy was 
never^SedVtne Cession. THTSct^^^l Counsel knows, 
Iadvised hun after reading it in the Tunes that I believed it to be 
inappropriate. 
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Qjestion 5: Last June, the Chairman unilaterally removed two attorneys 
from the ATV litigation team, over your objections. The Chairman has 
continually claimed he was merely seeking more experienced attorneys. 

Without implying any criticism of the current attorneys, wouldn't you 
agree that if indeed, the Chairman was really seeking to add experience to 
the legal team, the appropriate course of action would have been to add the 
attorneys to the existing team, and not replace the existing team? 

Answer 5: This matter has received much attention, and of course the 
Chairman has repeatedly stated his view of the matter. I disagree with 
him. Clearly, at that time, the Comnissioners were attempting to exercise 
their statutory authority to put some parameters and some controls on 
possible negotiations with industry, we were overruled. The attorneys 
were dropped. I regret that very much. Nonetheless, in spite of many 
adninistrative decisions such as this with which I disagree, I feel that 
the ultimate settlement as outlined in the final consent decree was an 
excellent one for the American consumer. 

Qiestion 6: Under the Commission's interpretation of section 15 of the 
Consumer Product Safety Act, how would you define a "defect"? 

Answer 6: In my opinion, the term "defect" is a difficult one to define. 
It is a matter with which the Commission and the courts must wrestle from 
time to time. My understanding of the term "defect" involves any design, 
mechanical, or structural element in a product associated with a pattern of 
injuries. There have been circumstances in which engineers were unable to 
identify specific mechanical defects, when products, by their design, 
invited human error or misuse. This occurs especially when instructions or 
warnings are unclear. An illustrative incident occured involving a gas 
valve in which no specific defect could be found, but upon further 
research, it was discovered that the overall design proved frustrating to 
consumers. Consequently when the valve failed, consumers would typically 
strike the product, causing further damage and often producing disastrous 
results. 
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US CONSUMER PRODUCT SAFETY COMMISSION 
WASHINGTON D C 20207 



April 5, 1988 



The Honorable James J. Florio 
United States Representative 
2162 RHOB 

United States House of Representatives 
Washington, D.C. 20515 

Dear Chairman Florio: 

This responds to the questions for the record you submitted by 
lettefdated Sch 22, 1988. I would like to take this opportunity to 
afso Ljresl m^reciation to you for your continuing active interest 
m the Commission and in the ATV safety issue. 

As you know, I have been a strong proponent of measures that would 
allow^nlumerVto voluntarily return three-wheeled AIVs and adult-sized 
^pSchased for use by children under 16 years of age or a refund. 
Since the Final Decree adopted by the Camussion {from which I 
dissented) does not contain this remedy, I beli-ve inrnediate 
Co^^ssional action on legislation such as H.R. 3991 is imperative. 

If I can provide any assistance in this regard to you or to the 
ourxxmnittee, please do not hesitate to call me. 

Sincerely, 



Anne Graham 
Commissioner 
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US CONSUMER PRODUCT SAFETY COMMISSION 



WASHINGTON O C 20207 



Answers to Chairman Florio's Questions 
Subcamuttee on Carmerce, Consumer Protection, and Competitiveness 
Ccmmittee on Energy and Carmerce 
Follow-up to ATV Hearing 
March 16, 1988 



Question # 1 

In a memo dated August 13, 1987, the Commission's Director of 
Epidemiology wrote that "fully half the cases (of ATV deaths) involve 
collisions." The implication of this memo was clear — half the acci- 
dents were the fault of the rider, not the vehicle. 

Yet, as the Commission's engineering expert, Mr. Deppa, correctly 
pointed out in a memo dated October 6, 1987, such a conclusion "seems 
equivalent to a report summarizing a major Government study on airline 
safety concluding that almost all airline deaths are due to impact." 

Commissioners Dawson and Graham, what do you think of the Epidemiology 
memo and of Mr. Deppa' s response? 

Chairman Scan Ion, how do these misleading reports, such as the 
Epidemiology memo, get generated? 

Answer to #1 

In my view, one of the most troubling aspects of the Commission's 
involvement in the ATV issue has been an apparently calculated attempt 
to generate data designed to show that ATV injuries and deaths are 
either due to consumer misuse and not to any inherent properties of the 
vehicle or to show that the hazards presented by ATVs are no greater 
than those presented by other products. Rather than objectively 
collecting relevant data on the hazard issue, it appears that certain 
members of the CPSC staff have been directed to generate data to support 
these viewpoints. As a result, I be^ eve that the Commission has 
jxiblicly disseminated misleading data on ATVs. The August 13, 1987 
memorandum written by the Director of Epidemiology is but one example. 

Another, that readily comes to mind concerns the Director of 
Epidemiology's June 13, 1986 memorandum on the comparative safety of 
MVs. This memorandum purported to statistically show that ATVs posed 
no greater hazard to consumers than other "similar" recreational vehicles. 



Submitted by 
Anne Graham, Commissioner 
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A General Accountr>g Office investigation, requested by this Subcommit- 
tee, found that cne reliability of the data used in the memorandum wao 
of questionable sralue and was not statistically valid as it was based on 
unsubstantiated anecdotal information provided by a few witnesses at a 
CPSC public hearing, 

A more recent example of what I believe to be a mischaracterization 
of data concerns the number of ATV injuries and deaths related to 
alcohol use. At the Subcommittee's hearing it was stated that 30% of 
the ATV deaths were caused by alcohol consumption. This statement was 
used to support the conclusion that a high number of deaths are due to 
consumer misuse. It is true that in about 30% of the ATV fatalities 
reported to the Cormission alcohol was mentioned. Ihis percentage alone 
is misleading, however, because it fails to mention that actual blood 
alcohol levels were not evaluated, and that no measure was made of the 
amount consumed, or how soon the accident occurred after the alcohol was 
consumed. Also, deaths reported to the Commission do not comprise a 
statistical sairple. In the Commission's ATV hazard analysis, which was 
statistically representative, only about 14% of the drivers 16 years or 
older involved injury causing accidents (as opposed to fatalities) were 
reported to have consumed alcoholic beverages. 

In sum, I agree with Mr. Deppa's characterization regarding the 
validity of the conclusions that can be drawn from the August 13, 1987 
memorandum written by the AED for Epidemiology. Unfortunately, mislead- 
ing memoranda on the nature and causes of ATV innuries and deaths have 
been consistently generated since t> Commission became involved in ATV 
safety. Such practices are symptomatic of the point of view that 
certain individuals at the agency have brought to this issue. While I 
believe it is proper, and indeed healthy for a collegial body to openly 
ctebate issues and express differing viewpoints, I believe the public 
trust is betrayed when one side manipulates data towards its own ends. 

Question #2 

Do you agree that it is a matter of camion sense that providing consum- 
ers an opportunity to return an unsafe product - and the resultant 
removal of the unsafe product from the marketplace — incases safety? 

Answer #2 

Yes, I believe the sarety-related benefit^ to be gained from a 
refund of three-wheeled ATVs and adult-sized ATvs purchased for use for 
children under 16 are incalculable. As I •jestified at the wearing, 
simple logic tells as that if an unsafe product is removed from the 
hands of a consumer through a **efund, the likelihood of a consumer 
sustaining injury or death he een totally eliminated. It simply is 
not debatable that thousands ot serious injuries and hundreds of deaths 
could be prevented if a refund remedy was implemented. The same cannot 
be said of remedies such as warnings, notice and even training where the 
possibility of injury or death, while reduced, still remains. 

Critics of an R TV retind remedy have somewhat illogically a Tued 
that a refurv, is nou safety related and could actually increase n juries 
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and deaths, This argument appears to rest on the as sorption that 
recalled ATVs would be resold to inexperienced consumers. I believe 
that product liability considerations make it unlikely that recalled 
MVS will be resold by the manufacturers or the dealers to any consum- 
ers. Even if they were, if the provisions of the Final Decree are 
effective, they would not be resold to children under 16 years of age or 
to riders who do not take a training course. 

Question #3 

I understand that some recent internal CPSC documents show that under 
certain assumptions, a refund option for ATVs is clearly justified, even 
fcy cold-hearted cost benefit analysis, let alone by death and injury 
reduct: ons 

Can you explain? 

Do you have any comment on the assumptions made in those analyses? 



Answer #3 

For the first time since the Ccnmission became involved in the ATV 
safety issue, the staff actually calculated the injury reduction that 
would occur if a refund remedy was implemented (See Attached) . Five 
refund scenarios were hypothesized and the resultant injur, reductions 
and costs estimated. Four of the five scenarios resulted in dramatic 
injury reductions and two of these (Options B & E) were also found to be 
cost beneficial. For example, if all three and four-wheeled ATVs used 
by children under 16 years of age were returned and resold to drivers 16 
and over an estimated 19,100 emergency room treated injuries could be 
eliminated, in addition, another 28,650 medically attended injuries 
treated outside emergency rooms would be prevented for a total injury 
reduction of 47,750 injuries. A refund of this type would cost the 
manufacturers about $57,375,000, but would result in benefits of reduced 
injury costs of $238,750,000 foi a net benefit to society of $181 
million. 

No one can predict with certainty the number of ATVs that would 
ultimately be returned if a refund were offered and consequently the 
ultimate number of injuries that could be prevented. This example 
illustrates, however, a critical point: that a refund targeted at the 
highest risk populations, such as children, will be effective from both 
an injury reduction and cost viewpoint. The key to an effective refund 
program is structuring it in such a way that those most at risk return 
their ATVs. Obviously, this can be done by ensuring that the notice 
accompanying the refund offer is targeted to the high risk groups. \i 
this regard it should be noted that in estimating the injury reductions 
and costs associated with the five refund scenarios, a number of as- 
sumptions which may, or may not be true were made. Many of the scenarios 
assume a 30 percent return rate. Obviously, if more ATVs were returned 
more injuries would be eliminated. Similarly, the injury reductions 
estimated were based on a four year period rather than seven years which 
xs the useful life of an ATV. Greater injury reductions would occc 
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over a seven year period. The costs associated with a refund may also 
decrease if the injury reductions expected over a seven year period, and 
not four, had been used in the equation. Also, these figures do not 
take into account the number of deaths that could be prevented if 
children under 16 years of age were prohibited fran riding ATVs. If 
these injury costs were calculated, it may well be that all five scenarios 
are cost effective. 

Question #4 

On January 16, 198R in the New Hampshire Business Review , the CPSC 
General Counsel was quoted as saying on the ATV recall issue, "we just 
don't have the engineering technology to prove that there is a defect in 
these vehicles which makes them dangerous. If such technology does come 
about in the future, we haven't given away the ability to institute 
that." 

Do you think these statements could adversely impact on possible litiga- 
tion if a final decree were not approved.- 

Was he speaking on behalf of the Commission. 

On February 10, 1988 the General Counsel wrote a letter to The New York 
Time s complaining that Polaris, the American ATV manufacturers, was 
seeking a marketing advantage when if offered to provide a trade-in 
credit for its three wheel ATVs, an offer in excess of anything offered 
by the other companies. 

Was he writing on behalf of the Commission 7 

Was it appropriate for him to write such a letter as the General Counsel? 
Answer #4 

On February 14, 1988 an article appeared in The Philadelphia 
Inquirer on ATVs in which the General Counsel is quoted as saying, "If 
we had ordered a recall with an uncertain outcome in court, we might 
have been faced with another quarter-million new injuries and 750 more 
deaths and no remedies in place." 

On January 16, 1988 in the The New Hampshire Business Kfcy-i°w, the 
General Counsel is quoted as sa ing on the ATV recall issue, "We jus* 
don't have the engineering technology to prove that there is a defect in 
these vehicles which makes them dangerous. If such technology does come 
about in the future, we haven* t given away the ability to institut2 
that." 

On February 24, 1988 a letter to the editor appeared in The New 
York Times in which the General Counsel criticized the ATV testimony of 
a former Commissioner. This letter was sent without the knov.'l*»dge or 
approval of the Commission. Even though some of the critic i&.i of the 
former Commissioner's testimony was prefaced with the pronoun "I," the 
tone of the article in its entirety suggests that the General Counsel 
was attacking a former Commissioner in the nans of the Commission as a 
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whole. No when- in the letter is a disc la ire r made that the General 
Counsel ib not representing the views of the Commission. Further, the 
letter to the editor gave the appearance that the Commission was more 
concerned with the alleged marketing advantage of Pilaris rather than 
with safety. The letcer made light of the fact that Polaris proposed to 
offer a trade-in credit for its 1,500 or so three wheeled models — a 
safety offer which far exceeds any safety offer on the part of the 
foreign manufacturers. 

The statements in these articles were made before presentation of 
fSo Final Consent Decree to the Cormussion and before it was clear that 
tne ATV case would not be litigated, One statements, particularly 
regarding the lack of evidence as to a defect in AIVs, go to the heart 
of the controversy rurrounding AIVs. If the case is litigated, the ATV 
industry could , and most likely would use the General Counsel's state- 
ments as evidence against the Government's case. Since the Commission 
is ultimately accountable for the ATV "v-tter, I believe the Commission 
should have been consulted before these statements were publicly made. 

The General Counsel's assertions in these various articles do not 
represent my views, and I have repeatedly objected to the misrepresent- 
ation of the Commission's views. 

Question #5 

Last June, the Chairman unilaterally removed two attorneys from the ATV 
litigation te m, over your objections. The Cha:rman has continually 
claimed he was merely seeking mere experienced attorneys. 

Without implying any criticism of uie current aV ^neys, valdn't you 
agree that if indeed, the Chairman was really ^ee} mg to add experience 
to the legal team, the appropriate course of actio Jd have been to 
add the attorneys to the existing team, and not -place the exi<?tino 
team? 

Answer #5 

I do not believe the real motivation 1 behind the Chairman's removal 
of the two attorneys who headed the A1V litigation team was a desire to 
place m:>ro experienced attorneys on the tpo.ii. As your question sug- 
gests, if this was his objective, the Chains could have added attor- 
neys to the team instead of removing them. The fict is that uiese two 
individuals were highly regarded senior staff who had more knowledge and 
experience on the complex factual and legal issues associated with ATVs 
tV ^ other attorney in the agency. X have complete confidence in 
tiK.se attorneys' professionalism and continue to believe they were more 
than qualified to represent the Commission against any adversary. 

The real reason for these attorneys replacement i s suggested by the 
events preceding their removal by the Chairman on June 1, 1987. On May 
20, 1987 the ATV industry had indicated a desire to initiate negotiation 
discussions to resolve the Section 12 imminent hazard case. On May 27th 
the Commission met and decided to authorize negotiations under certain 
specified conditions. One of these conditionr wa^ that the two 
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attorneys heading the ATV litigation Task Force be designated the sole 
CP9C negotiating team reporting directly to the Commission. On May 28th 
a ballot vote implementing this decision was drafted and, as Comma sr ion 
procedures required, the Gener?l Counsel was requested to transmit the 
ballot to the Commission. The General Counsel refused to do so. 
Consequently, On May 29th on their own initiative, a majority of the 
Commission signed the ballot, thus constituting a binding Commission 
vote. On June 1st, the two attorneys were removed by the General 
Counsel, without explanation and in contravention of this Commission 
vote. 

Given these facts, I can only conclude that these attorneys were 
removed because they were viewed as aggressively implementing the 
Commission majority's position on ATVs, a position which was contrary to 
that of the Chairman. 

Question #6 

Under the Commission's interpretation of Section 15 of the Consumer 
Product Safety Act, how would you define a "defect"? 

Answer #6 

Although the tern "defect", and "design defect" is not defined in 
the statute, the legislative history indicates that the term is to be 
given a broad interpretation: 

. .Design defects are those which occur when a product is con- 
structed according to a plan, witnout production error, but the pl^n 
itself results in a product which presents a risk to safety." (Senate 
Debate, Senator Eagletot. 118 Cong. Rec. S9930, Daily Ed. June 21, 1972). 

The Commission has interpreted the term "defect'' broadly in its 
interpretative regulations. See 16 C.F.R. 1115.4. The regulation 
includes design defects, as well as defects caused by a lack of adequate 
warnings and instructions: 

". . .At a minimum, d^ect includes the dictionary or carmonly 
accepted meaning of the word. Thus, a defect is a fault, flaw or 
irregularity that causes weakness, failure, or inadequacy in form or 
function. A defect, for example, may be the result of a manufacturing 
or production error; that is, the consumer product as manufactured is 
not in the form intended by, or fails to perform in accordance with, its 
design. In addition, the design of, and the materials used in, a 
consumer product may also result in a defect. Thus, a product may 
contain a defect even if the product is manufactured exactly in accor- 
dance w ith its design and specifications if the des ign presents a risk 
of in;] y to the public. A design defect may also be presen t jf the 
rTskoi lniury occurs~~as a result of the operation or use of th e product 
or the failure of the product to operate as intended. A defect can also 
occur in a product's contents, construction, finish, packaging, warning 
and/or instructions . With respect to instructions, a consumer product 
may contain a defect if the instructions for assembly or use could allow 
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the product, otherwise safely designed and manufactured, to present a 
risk of injury. . . " 

"In determining whether the risk of injury associated with a 
product is the type of risk which will render the product defective, the 
Camussion and staff vnll consider, as appropriate; The utility of the 
product involved; the nature of the risk of injury which the product 
presents; the necessity for the product; the population exposed to the 
product . ..the Commission's own experience and expertise; the case law 
interpreting Federal and State public health and safety statues, the 
case law in the area of products "iability, and other fectors relevant 
to the determination." [Bnphasis added]. 16 C.F.P. 1115.4. 

In the preamble to the CanTussion' s 1978 interpretative regu- 
lations, the Camus si on reinforced the broad interpretation of "defect, " 
under Section 15 with the statement that defect includes "the broadest 
meaning found in Federal and State statutes and judicial pronounce- 
ments." See, 43 Fed. Reg. 34991 (1978). 

Given this legislative history, the interpretive regulation, and 
other de :initions, tnere is no doubt in my mind that ATVs are inherently 
defective and that these defects need to be addressed by strong remedial 
action. 
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W.fr, fcoufe o( EtprtftnUtibt* 

OmmUta n Curfr ml Ctnura 

lUiCOMMfTTtl ON COMMENCf. 

CONSUME* rnoTfcnoN. AND competitiveness 

•mnVntfm, 9€ 20515 
Harch 22, 1988 



Mr. .iark L. Garchlck. E«q. 
Paul. Hastings, Janofaky and walker 
1050 Connacticut Ava . , NW 
Waihington, D.C. 20006 

Dear Hr. Gerchicki 

Enclosed are questions for tht record of tht Harch 16, 1988 
Subcommittee hearing on ali-trrrain vehiclea. I would appreciate 
it if Kawaaaki could respond by April 5, 1988. 

Thank you for you' cooperation. 



JJT: rhr 
Enclosure 




fio. Chairman 
_ttee on Commerce, 
Iction, and Competitiveness 
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1. To what extent Art A TVs told in Japin? Please describe 
*ny and all legal restriction! , including licensing requirement!, 
on the tale and/or uae of ATVs in Japan. 

2. Hai your client taken any action againit an Al/ dealer 
for failing to provide appropriate aafety int* mation? If so, 
pleaie describe. 

3. ror your client, pleaie provide the number of 3-wheel 
ATVi repurchased fron dealer! (pureuant to the consent decree), 
the number currently in storage in the u.S.# the number that have 
(since ths preliminary consent decree) been removed from the 
U.S., and your plans for three wheelers currently in storage. 

ror those three wheelers that have been removed from the U.S., 
please specify the destinations and the number exported to each 
destination . 

Are there any restrictions on your exporting new three 
wheeleis to a third country? Do you have any plans to do so? 

Does your client or its parent company still manufacture 
three wheel ATVs? If so, in what countries are they distributed? 
If not, when did your client (or its parent company) actually 
stop production of new three-wheel ATVs? 

4. I understand that during negotiations between the ATV 
industry and the CPSC, the industry suggested language which 
would make the consent decree null and void if Congress passed 
ATV legislation. I also understand the industry may have 
suggested that the CPSC should not testify in favor of ATV 
legislation at this hearing. 

Please explain and please provide the Subcommittee with all 
documents relating to those proposals and suggestions . 

5. On what television and radio networks and at what times 
of the day does the industry plan to purchase advertising time 
for its media safety awareness campaign? 

When will the first advertisements appear? 
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orricts or 

P\rL. Hastings, .Ianofsky & Wmker 

WASHINGTON O C 20030 
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-B C . = 



April 5, 1988 



James J. Flono, Chairman 
Subcomir.ittee on Commerce, consumer 

Protection and competitiveness 
U.S. House of Representatives 
Room H2-151 
House Annex No. 2 
Washington, D,C, 20515 

Dear congressman Florio: 

Thank you for your letter of "arch 22, 
providing questions for the "^^^^"^e'eicUsed 

company-specnic. » e »P™"» '°„>°" !ci?ic to any individ- 
questions - regarding patters not Qn ^ lndjstry 

basis^tsL;; your tnrrdVstion requests certain co-pany- 
™cific inventory information which is competitively and 
specific inventory agree d with your staff to 

SSel" re. P o"e"o ?S.t questioning consideration of 
possible confidential treatment for it.) 

Thank you for your interest in this matter. 

Yours very truly, 



Of PAUL 



Marl/L, Gerchick 
, HASTINGS, JANOFSKY 



& WALKER 



Counsel #>r Kawasaki Motors Corp, 
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offices of 

?M l. II XSTINGS. JaNOPSKY & V\l KER 

twElF t h F^OOfl 
C53 CONNEC'iCU' Av/LNUE: N W 
WASHINGTON D C 200JO 
I »«f t iOt Ji30>CO 



April 26, 1988 



BY HAN D 

James J» Florio, Chairman 
Subcommitte on Commerce, Consumer 

Protection, and Competitiveness 
U.S. House of Representatives 
Room H2-151 
House Annex II 
Washington, D.C. 20515 

Dear Mr. Chairman: 

Tn accordance with conversations with your staff, 
provided herewith is Kawasaki Motors Corp., U.S.A. ' s response 
to that aspect of question no. 3 of the subcommittee's letter 
of March 22, 1988 that lequests non-conf idential information. 
We understand that this response provides information for the 
recoru of the March 16 hearing regarding all-terrain vehicles. 

Thank you for your interest in this matter. 

Yours very truly, 



Enclosure 




Mark L/ Gerchick 
of PAUL, HASTINGS, JANOFSKY & WALKER 
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QUESTION NO. 2 

KMC is undertaking compliance with the Preliminary 
Consent Decree now i effect, including the best efforts 
obligation to ensure dealer compliance with the obligations 
to provide specified safety information. To date, KMC has 
not been provided with reports of any significant failures 
by its dealers to comply with the safety information 
dissemination undertakings of the Decree. In a single 
instance, a dealer who apparently had not received a safety 
ai<?rt poster was provided one for display. KMC believes 
that its actions in emphasizing to its dealer network the 
importance of compliance with the Decree have materially 
assisted in achieving a substantial level of dealer 
compliance overall. (It appears that CPSC's own field 
monitoring of A TV dealer compliance confirms a high degree 
of dealer compliance with the Preliminary Consent Decree.) 
KMC is nonetheless prepared to take such action as is 
appropriate and consistent with federal and state law in the 
event of substantial dealer compliance failures. 



QUESTION WO. 3 

Kawasaki three-wheel ATVs ire not presently being 
manufactured, and the last three-wheel ATVs received by 
Kawasaki Motors Corp., U.S.A. ("KMC") were received in late 
October, 1986. As for sales from December 31, 1987 to the 
date of this response, KMC has removed from the United 
States two three-wheel vehicles, both of which were shipped 
to Belgium. KMC is presently implementing, and further 
proceeding to develop, plans for additional exports. The 
preliminary and final consent decrees, by their terms, 
address sales of ATVs within the United States and its 
territories, rather than sales abroad, and KMC is not aware 
of export restrictions. 
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luscouurrTii on commerce 

CONSUME* PROTECTION. AMO COM PETrTFVt NESS 



■utyngUn, M 20515 
March 22, 1988 



Mr. Harry ¥ . Cladouhos, Esq. 
Pettit & Martin 
1800 Massachusetts Avenue, NW 
Washington, d.C. 20036 

Dtar Mr. Cladouhos: 

Enclosed are questions for tha record of the March 16, 1988 
subcommittee hearing on all-terrain vehicles. I would appreciate 
it it Sjzuki could letpond by Apiil 5, 1988. 

Thank you for your cooperation. 



JOT: rhr 
Enclosure 



^^Wmes Jl rlorjb. Chairman 
jfSubzomfx ttee on Commerce, 
Conjfler Prot/ction, and Competitiveness 
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1. To what exttnt art ATVs sold in Japan? Please dtscribt 
•ny and all legal restrictions, including licensing requirements, 
on the* sale ana/or use of ATVs in Japan. 

Has your client taken any action against tn A TV dealer 
for tailing t(, provide appropriate safety information? if §o, 
please describe. 

for your client, please provide the number of 3-wheel 
ATVa i e^urchased from dealers (pursuant to the consent decree), 
the number currently in storage in the U.S., the number that have 
(since the preliminary consent decree) been removed from the 
U.S., and your plans for three wheelers currently in storage, 
ror those three wheelers that have been removed from the U.S,, 
please specify the destinations and the number exported to each 
destination . 

Are there any restrictions on your exporting new three 
wheelers to a third country? Do you have any plans to do so? 

Does your client or its parent company still manufacture 
three wheel ATVs 7 If so, in what countries are they distributed? 
If not, when did your client (or its parent company) actually 
stop production of new three-wheel ATVS? 

4. I understand that during negotiations between the ATV 
industry and the CPSC, the industry suggested language which 
would make the consent decree null and void if Congress passed 
ATV legislation. i also understand the industry may have 
suggested that the CPSC should not testify in favor of ATV 
legislation at this hearing. 

Please explain and please provide the Subcommittee with all 
documents relating to those proposals and suggestions, 

5. On what television and radio networks and at what times 
of tae day does the industry plan to purchase advertising time 
for its media safety awareness campaign? 

When will the first advertisements appear? 
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ATTORNEVS AT LAVS 
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MASSACK USETTS A\f',of 
AASHiN jTON C C 20036 
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April 8, 1988 



VIA HASP DELI V FRY 



Tbe Honorable James J Flono 

United Slates House of Represen r a t i \ es 

Washington, D C 20515 ?j , 

-a « J 

R E Y °u_ r _ _ R e q ii esj___p f Mi rc h 2 2 1 ]j 8 8 o l" ~ ,_r 

De a. representative Flor 10 ~ - 

This letter responds on behalf of American Suzuki Motor 
Corporation ("Suzuki") to the above-referenced request for 
information A joint response on behalf of the four ATV ma lor 
distributors to questions 1, 4 and 5 of your letter is attached 
hereto The following, therefore, responds to questions 2 and 
3 of your let ter 



Qu e SJ i o n 2 

Suzuki has no written policy regarding 
disciplining of dealerships Such actions are 
taken on a case-bv-case basis in accordance with 
the terms of the dealer agreement and applicable 
law To date, we have not been made aware of 
instances in which specific dealers have tailed 
to provide appropriate safety information to 
consumers 



Suzu' l intends to ensure that its dealers 
disseminate all appropriate safety information to 
customers in compliance with the preliminary and 
final onsent decree Suzuki field personnel 
have instructions to make sure every dealership 
prominently d i nlays an ATV Safety Alert poster, 
and to continually stress to dealers the 
importance of complying with all of the 
requirements of the preliminary and tinal consent 
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P? T T!T at MARTIN 



The Honorable James J Flo 10 
April 8, 198S 
Page Two 



decrees. Suzuki is also modifying its field 
staff reporting to better ensure compliance in 
the various regions of the country 




Suzuki entered the (' 



ATV rcarke t wi th 1 983 
sel ATVs Suzuki 
ATV companies to 
; and the first 



model year three and 
was the last of the fon. 
enter the three-wheel 



company to market four-wheel ATVs. Suzuki's ATV 
marketing, therefore, has always been heavily 
oriented toward the four wheel product line For 
marketing reasons, Suzuki discontinued its very 
limited production of three- ^heel ATVs after the 
1986 model year 



Pursuant to your staff's oral agreement with Mark 
Gerchick of Paul, Hastings, Janofsky and Walker, information 
regarding the number f three-wheel AT v s repurchased and in 
inventory will be submitted upon agrf nent with your staff 
regarding confidential treatment of sue*- iforraation. 



S l ncere 1 y , 
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Attachment 



Joint Response of American Honda, 
Kawasaki, Suiuki, and Yamaha 

QUEStion I 



Thara ara no rest.ictions on the sale or off-road usa 
of ATV« In Japan. For a number of reasons, however, vary few 
ATVs are sold in Japan. Off-road ride areas in Japan are small 
and there are few of them; there is therefor? limited opportunity 
for recreational riding. Moreover, there iv little utility use 
for ATVs on farms In Japan because many farms are terraced or are 
generally too small to make the use of an ATV attractive. 

Question 4 

The pending ATV legislation in Congress overlaps and/or 
conflicts in part with the provisions of th- consent decree, if 
any such legislation Is passed, the ATV distributors will be sub- 
ject to conflicting or duplicative requirements and to 
obligations beyond those contemplated by the decree. The dis- 
tributers were reluctant to sign a settlement in light of such 
pending legislation, in the Interest of fairness and simplicity 
the distributors suggested during negotiations that they should 
be subject to or.iy one sat of requirements? they therefore pro- 
posed that if such legislation were enacted, the consent decree 
should no longer be binding. Although the distributors urged the 
Commissioners to support the settlement they were negotiating, at 
no time did the distributors urge that the CPSC Commissioners 
should not testify before Congress about the wisdom of any pend- 
ing legislation. J * 



Question S 

The Media Plan for the Public Awareness Campaign, atta- 
ched as Appendix N to the Final Consent Decree, describes the 
type of programming that the ATV distributors will be purchasing 
Althouah radio programming is not part of the Media Plan, 
intensive network and spot television programming win be pur- 
chased. Specifically, only prime-time and sports programming 
will be purchased for the network television component of the 
Media Plan. For spot television (i^, regional markets), 80% of 
the programming will be prime-time and sports programming and 20% 
will be news programming. Prime-time is defined in the industry 
generally as programming between 8:00 - 11:00 p.m. Final selec- 
tion of y iv'.ic programs cannot be made until actual airtime is 
purchaser. The first advertisements will appear in October to 
allow for prcduction time and to ensure adequate availability of 
appropriate media time. 
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V A Souse of fcepre* entottotf 




CmuUim m Cmrp nl Oram 



•UlCOMMfTTtl ON COMMUCt 
CONSUMER PftOTfCTOK. AND COMPffTmVtNtM 



Mi^iRftm, fit 20515 
Hlrch 27, 1911 



Mr. Matthew Schneider, E*q. 
MilUit, rerr, ft Gallagher 
3 Lifeyette Ctnttr 
1155 21st »t., N* 
Sixth Floor 

Washington. D.C. 20036-3302 

Dt«r Mr. Schneider: 

Enclosed ere questions for the record of the March 16, 1980 
Subcommittee hearing on ell-terrain vehicles. I would appreciate 
it if Yamaha could respond by April 5, 1986. 

Thank you for your cooperation. 



JJF: rhr 
Enclosure 



Conj 
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1. To what extent art ATVa aold in Japan? Please Ascribe 
any and all legal restrictions, including licensing rtqt ements, 
on the salt an<*/or uat of ATVa in Japan. 

2. Hat your cliar.t taken any action aaai.iat an A TV dealt r 
tor falling to provide appropriate aafety information? If to, 
pleaae deacrlbe. 

3. Tor your client, pleaae provide the numbtr of 3-w' eel 
ATVa repurchased from dealers (purau * to the content decree), 
the number currently in storage in t U.S., the number that have 
(since the preliminary consent decre' ) been removed froai the 
U.S., end your plans for three wheelers currently in storage, 
for those three wheelers that have been removed from the U.S., 
please specify the destinations and the number exported to each 
des' Ination . 

Are there anr restrictions on your exporting new three 
w.eelers to a third country? Do you have any plans to do so? 

Does your client or its parent company still manufacture 
three wheel ATVs? If so, in what countries are they distributed? 
tl not, when did your client (or its parent company) actually 
stop production of new three-wheel ATVs? 

4. I understand that during negotiations between the ATV 
industry and the CPSC, the industry suggested language wnich 
would take *he consent decree null and void if Congress passed 
ATV legislation. I also understand the industry may have 
suggested that the CPSC should not testify in favor of ATV 
legislation at this hearing. 

Please explain and please provide the Subcommittee with all 
documents relating to those proposals and suggestions. 

5. On what television and radio networks and at what times 
of the day does the indjstry plan to purc^se advertising time 
for its media safety awareness campaign? 

When will the first advertisements appear? 

6. According to an article that was in the Washin gton post 
In January: 

A spokesman for American Honda Motor Corp., which has 
en the leading ATV seller, however, cited a provision in 
the decree that allows renewed sales >t the three-wheeled 
ATVs after the safety commission sets certain standards, and 
said their return is 'definitely a real possibility.' 

Kurt Antonius, the Honda spokesman, said his firm will 
store the 18,000 three-wheel models currently in dealer 
inventories in hopes of returning them to the market with 
government approval in several months. 
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A tpokesasn for Yaasha Motor Corp., another msjor 
iaporttr of tht off-tht-road vehicles, described tht court 
4tcrt*t as a 'morstoriua' end srid his fira «l«o hopes to have 
the ihrtt-whttl models back on salt sfttr siinor 
modifications. 



Bow soon do you hope to return three-wheel t n to the market? 
What aerifications do you expect to make in three-wheel models? 
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April 19, 1988 



The Honorable james J. Florio 
Chairman 

Subcommittee on Commerce, Consumer 

Protection and Competitiveness 
H2-151 Hou'^e Office Building Annex II 
Washington, D.C. 20515 

Dear Chairman Florio: 

This letter responds to your letter of Parch 2\ 1988, 
requesting certain informe 4 .on from Yamah? Motor 
Corporation, U.S.A. I apologize for the delay in 
responding . 

Since *hree of your questions requested identical 
inforn ion from Honda, Kawasaki, and Suzuki, a joint 
iesponse was submitted by Honda on behalf of the four 
distributors on April 5, 1988. 

Question #3 in part requerted commercially sensitive 
information which Yamah * would submit provided that the 
Subcommittee is willing to agree to preserve the 
confidentiality of such information. We have discussed 
this matter with subcommittee counsel and he has indicated 
that the Subcommittee has taken our request under 
advisement. The answers to the remaining questions follow. 



#2 - Since the entry of the preliminary consent 
decree Yamaha Motor Corporation, U.S.A. has 
adopted and implemented a dealer contact 
procedure to ensure compliance with its 
requirements. District personnel have 
contacted each dealer to verify compliance 
and answer questions. To ensure continued 
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The Honorable James J. Florio 
April 19, 1988 
Page 2 



compliance, random unannounced visits by 
Yamaha Motor Corporation, U.S.A. staff are 
made. This has proved effective in 
producing compliance. In the event of 
non-compliance which cannot be remedied 
through these procedures , a determination 
will be made if appropriate dealer 
agreement termination activity can be taken 
consistent with applicable law. 

#3 - There have been no exports of 3-wheeled 

ATVs since the preliminary consent decree. 
Yamaha knows of no export restrictions and 
has no current plan for the units currenLly 
in or anticipated to be in storage, 
(pa rtial answer) Production information 
indicates that 3-wheeled ATVs have not been 
produced by YamJha Motor Co. Ltd. since 
July 1986. 

#6 - Yamaha has no current plan to modify its 

inventory of new and unsold 3-wheeled ATVs 
in order to return them to market. Any 
future sale of new and unsold 3-wheeled 
ATVs is contingent upon compliance with 
performance standards approve by the 
CPSC. Whether a completed standard would 
permit vehicles in inventory to be modified 
to meet its requirements cannot be 
determined at the present time. 



Si 




Matthew R. 



Schneider 
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tt.ft. ftou*e of Repre* enuttor* 

CMmtttn m euro ts» Cm ami 

SUtCOMMlTTf C ON COMMtRCt 
CONSUMER rmmCDON, ANO COWCT/nVfNtli 

■uVntftn, 9€ 20515 
March 22, 1988 



Ronald J. Greene, Esq. 
Wilatr, Cutlir * Pickering 
2445 H Etrttt, NW 

Washington, D.C. 20037 

Dear Mr. Greene: 

Enclosed are questions for the record of the March 16, 1988 
Subcommittee hearing on ell-terrain vehicles. X *ould appreclatt 
it if Honda could respond by April 5, 19 80. 

Thank ,ou for your cooperation. 




lorl6, chairman 



ttee on Commerce, 
tion, and Competitiveness 
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1. To what txttnt art ATVs cold in Japan7 Pltast describt 
any and all legal rtsti ictions, including lictnsing requirements 
on tht salt ami/or ust o£ ATVi in Japan. ' 

2 - ?*• your client taken any action against an ATV dealtr 
for failing to providt appropriatt safety information? xf ao 
pltast dtscribt. 

3. for your clitnt, pltast providt tht number of 3-wheel 
ATVs repurchased from dealers (pursuant to tha consent decrtt) 
the number currently in storage in tht U.S., the nuaber that have 
(since tht preliainary consent decree) been removed from the 
U.S., and your plans for three wbeelers currently in storage. 
For thote three wheelers that have been removed from the U.S., 
please specify the destinations and the number exported toeach 
destination. 



Are there any restrictions on your exporting new three 
wheelers to a third country? Do you have any plans to do so? 

Does your client or its paient company still manufacture 
three wheel ATVs? If so, in what countries are they distributed? 
If not, when did your client (or its parent company) actually 
stop production or new three-wheel ATVs? 

4. I understand that curing negotiations between the ATV 
industry and the CPSC, the industry suggested language which 
would make the consent decree null and void if Congress passed 
ATV legislation. I also understand the industry may have 
suggested that the CPSC should not testify in favor of ATV 
legislation at this hearing. 

Please explain and please provide the Subcommittee with all 
documents relating to those proposals and suggestions. 

5. on what television and radic networks and i. v what times 
of the day does the industry plan to purchase advertising time 
for its media safety awareness campaign? 

When will the first advertisements appear? 

in January- 0161 " 9 t0 *" article that was in the Washington Post 

A spokesman for American Honda Motor Corp., which has 
been the leading ATV seller, however, cited a provision in 
the decree that allows renewed sales of the three-wheeled 
ATVs after the safety commission sets certain standard, and 
said their return is definitely a real possibility.' 

Kurt Antonius, the Honda spokesman, said his firm will 
store the 18,000 three-wheel models currently in dealer 
inventories in hopes of returning them to the market with 
government approval in several months. 
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A spokesman for Yamaha Motor Corp., anothtr major 
importer of the off-the-road vehicles, daacribad tha court 
dacraa aa a 'moratorium' and aaid his firm also hopas to hava 
tha thrsa-vhaal modals back on sala aftar minor 
modifications. 



How soon do you hope to return three-wheelers to the market? 
What modifications do you expect to make in three-wheel models? 

7. In June, 1985, Anne Settle's son, Adam Gordon, was killed 
in an accident on a 1982 Honda 200E Big Red. Adam was eleven 
years old at th* tine. 

At the time, Honda did not put warnings on its vehicles to 
warn that eleven year old children should not ride 200 cc ATVs 
and did not do so until the 1986 models. 

Under the consent decree, Hondu has agreed that children 
under 16 should not ride such large ATVs. Yet, in a deposition 
in a lawsuit, Honda claims "that children younger than 14 years 
may also be able to operate the vehicle properly." 

Does Honda believe that children can ride 200 cc ATVs? why 
did Honda fail to have such age labeling on ATVs before the 1986 



mode Is? 
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April 5, 1988 



The Honorable James J. Florio 
U.S. House of Representatives 
Member, Committee on Energy and 

Commerce 
Roon K2-151 
House Office Building 
Annex No. 2 

Washington, D.C. 20515 



Dear Congressman Florio: 

This letter responds to your letter of March 22, 1988, 
requesting certain information from American Honda. Since three 
of your questions requested identical information from Yamaha, 
Kawasaki, and Suzuki, a joint response by the four companies is 
attached as Attachment 1. The answers to the remaining questions 
are attached as Attachment 2. 



Sincerely yours, 




Ronald 7 . Greene 



At tachments 
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Attachment 1 



Joint Response of American Honda, 
Kawasaki, Suzuki, and Yamaha 

Question 1 

Theie die no restrictions on the sale or off-road use 
of ATVs i n J apan . Fo r a numbe r of reasons, howev r ( very few 
ATVs are sold in Japan. Off-road ride areas in . ipan are small 
and there are few of them; there is therefore linited opportunity 
for recreational riding. Moreover, there \s little utility use 
for ATVs on farms in Japan because many farms are terraced or are 
generally too small to make the use of an ATV attractive. 

Question 4 

The pending ATV egislation in Congress overlaps and/or 
conflicts in part with the provisions of the consent decree. If 
any such legislation is passed, the ATV distributors will be sub- 
ject to conflicting or duplicative requirements and to 
obligations beyond those contemplated by the decree. The dis- 
tributors were reluctant to sign a settlement in light of such 
pending legislation. in the interest of fairness and simplicity, 
the riist ribo. ors suggested during negotiations that they should 
be subject to only one set of requirements; they therefore pro- 
posed that if such legislation were enacted, the consent decree 
should no longer e binding. Although the distributors urqed the 
Commissioners to support the settlement they were negotiating, at 
no time did the distributors urge that the CPSC Commissioners' 
should not testify before Congress about the wisdom of any pend- 
ing legislation. 

Question 5 

The Media Plan for the Public Awareness Campaign, atti- 
ched os Appendix N to the Final Consent Deciee, describes the 
type of programming that the ATV distributors will be purchasing. 
Although radio programming is not part of the Media Plan, 
extensive network and spot television programming W iii be pur- 
chased. Specifically, only prime-time and sports programming 
will be purchased for the network television component of tht 
Media Plan. For spot television (i.e.. regional" market s ) , 80% of 
the programming will be prime-tine and sports programming and 20% 
will be newr programming. Pime-time is defined in the industry 
generally as programming between 8:00 - 11:00 p.m. Final selec- 
tion of specific programs _annot be made until actual airtime is 
purchased. The first advertisements will appear in October to 
allow for production time and to ensure adequate availability of 
appropriate media time. 
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Attachment 2 



Response of American Honda 



Question 2 

No vio 1 ations of the obligation to provide safety 
information to purchasers have come to American Honda's attention 
since the date of the preliminary consent decree. If a dealer 
infraction were to be discovered, American Honda would follow its 
standard three-tier procedure for dealing with such matters. If 
a dealership is found to be in violation of any rules or contrac- 
tual terms, for any reason, then the dealership principal is sent 
a written notice from the Zor Manager with regard to the infrac- 
tion. The dealership is given the opportunity to respond, and 
the matter may further be discussed with the Honda sales repre- 
sentative. If any infraction continues following the first 
notification, then a second notification is sent from the Ameri- 
can Honda corporate headquarters, with a copy to the zone and 
District r ipresentat ives . It is rarely necessary to go beyond 
this step, and most matters are resolved reasonably quickly. 

If there is a continuing problem with the dealership, 
then the matter is turned over to the company's outside legal 
counsel, who will make direct contact with the dealership princi- 
pals in order to advise the dealership of possible legal measures 
which may be taken against the dealership. These procedures are 
routinely followed for all dealer set-up and safety-related prob- 
lems, or for any misrepresentations whicr may be made by the 
dealership wnich come to the attention of American Honda. 

Question 3 

As of March 30, 1988, approximately 14,382 three-wheel 
ATVs are listed in American Honda's inventory, of which 2,287 are 
units that have been returned from dpaler inventory. Approxi- 
mately 12,354 units are listed in dealer inventory, of the units 
currently still listed in dealer inventory, American Honda has 
statements from 1646 dealers (out of approximately 1675 dealers) 
irJicatmg that all units in these dealers' possession will be 

eturned. The remaining 29 dealer* are being contacted individu- 
ally to stress the need to return any units in their possession. 
The units to be returned are being processed, which takes consid- 
erable time. American Honda's warehouse and distribution system 
is not designed to harile the receipt of assembled vehicles from 
dealers, and special procedures have had to be developed for 
dealing with this program. These procedures are designed to col- 
lect the units from dealers, send them to the district ware- 
houses, disassemble the ve icles, and prepare them for shipping 
to the American Honda warehouse where they can be stored. 
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Page 2 

Response of American Honda 

No units have been removed from the United States and 
exported to ot*.er countries since the preliminary consent decree, 
nor does American Honda have any current plans to do so. Ameri- 
can Honda does not know of any export restrictions. American 
Honda has not formulated its plans for units in storage. 

Question 6 

Honda has no plan to modify its inventory of 
three-wheel ATVs in order to return them to the market. Any such 
plan would require compliance with CPSC-approved standards, w, ch 
do not now exist and which did not exist in January. At the end 
of January CPSC provided a partial draft of a proposed voluntary 
standard but, in view of its fragmentary nature, it is impossible 
to determine what past or current models of ATVs might meet its 
requirements. Until a standard is completed, Honda obviously 
could not return any three-wheel vehicles to the market. Whether 
a completed standard would permit vehicles in inventory to be 
modified to meet its requirements :annot be determined at the 
present time. 

Question 7 

Beginning in 1986, Honda began label ina itb ATVs with 
age recommendations. At that time, all vehicles over 90cc were 
labeled with the recommenced minimum age of 14. Honda took this 
action in order to be fully cooperative with the Consumer Product 
Safety Commission, even before a draft voluntary standard was 
produced . 

Under the consent decree, the industry has agreed to 
recommend that children under 16 should not ride all-terrain 
vehicles with an engine displacement larger than 90cc. This 
agreement was one of the many comprc ses leached in order to 
settle the many different issues ra ed in the consent decree. 
As we stated in the decree, the ATV manufacturers "do not admit 
that ATVs are or have been unsafe or defective nor do they admit 
any liability for any accidents, injuries or deaths involving 
such vehicles. In addition, defendants do not admit any fault, 
wrongdoing or unlawful conduct with respect to any product or 
actions taken or any actions alleged in the Complaint, including, 
but not limited to the alleged making of false and deceptive rep- 
re; entations and failing to provide adequate warnings and 
instructions. " 
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May 17 f 1988 



The Honorable James J. Florio 
Chairman 

Subcommittee on Commerce, Consumer 

Protection, and Corpet it wtness 
Committee on Energy and Commerce 
House Office Building Annex No. 2 
Washington, D.C. 20biS 

Dear Mr. Chairman: 

in response to an infor.il request fro,; Mr. ot 
th e Subcommittee^ staff I-^^^^r.S.^ndr^to, 
[ 0 f0r rnc 10n wMc S h ^ "prodded roTo^onV > 1 5. 1988. Specif >- 

Honda or Us parent company, Honda Motor Co., Ltd. 

An.er.can Honda has never manu f actured * TVS °dis^.bi?es 
^^^^^^^^ 

£d stopped producing three-wheel ATVs on June 3 987. 

covered by he most ac' ^sib e records ^ Quntries Qther 

r 0 ., Ltd. shipped three vhee ATVS l ° than li000 such 

Is th MO e' h n^.O^Aree-wheerveh^cles were shipped to oach of 
t , ^following countries -»r^ th.t per.od = ^«.tr.m. Canada. ^ 
WJ* ^^nl"S ^PPeaapprox.- 
m.ely 1,400 three-wheel units to Mexico early this year. 

We apologize for the- omission of this information from 
our earner respond. .f your staff has any further questions, 
they should contact me directly. 




Ronald J. Greene 
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Ap. il 7, 1988 



TVtl MO TOUftlM C*UCUf 

The Honorable Terrence Scanlon, Chairman 
The Honorable Carol Dawson, Vice Chairman 
The Honorable Anne Graham, Commissioner 
Consumer Product Safety Commission 
5401 Westbard Avenue 
Bethesda, Maryland 20207 

Ladies and Gentlemen: 



<i§ wuTk i rain 
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I regret that I was not able to ask all the questions that I 
had prepared during the hearing that was held on March 16, 1988 
in the Subcommittee on Commerce, Consumer Protection, and 
Competitiveness, I ask that you please respond to the following 
questions as soon as possible, so that your answers can be made 
part of that hearing record. 

1. H.R. 3991 declares three-wheel, all-terrain vehicles co 
be "banned hazardous products" within the meaning of Section 8 of 
the Consumer Product Safety Act. What would be the effect of 
such a declaration, especially in light of the fact that the 
manufacturers of all-terrain vehicles have agreed to cease 
selling such vehicles in the United states? 

2. Did the data developed by the ATV Task Force rind th^t 
three-wheel, all-terrain vehicles were extraordinarily risk' 
compared with other vehicles such as snowmobiles or tirail L.^s 7 

3. I£ the ATV Task Force did not consider data comparing the 
risks of all-terrain vehicles to the risks associated with 
vehicles such as onowmobi 1 es or trail bikes, please explain why 

±t »Jti.u Hoi uuiiisider t>ucn data' 



4. D*d the ATV Task Force recommend * ban 
all-Leirain vehicles? 



uhree-wheel 



Thank you very much for your cooperation and assistance. 
Sincerely, 



JOWARD C. NIELSON 
Member of Congress 



HCN/mjf 

cc: Honorable James Florio 
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United States 
Consumer Product Safety Commission 
Washington. D.C. 20207 



April 14, 1988 



The Chairman 



The Honorable Howard C, Nielson 
U. S. House of Representatives 
Washington, DC 20515 

Dear Congressman Nielson: 

Enclosed are my personal responses to your four 
follow-up questions to the March 16, 1988 hearing 
before the Subcommittee on Coirmerce, Consumer 
Protection and Competitiveness on H.R. 3991, dealing 
with all-terrain vehicles. 

Please let kt ow l£ I can be of any further 
assis tance . 



3ir merely , 




Terrence Scanlon 
Chairman 



Enclosures 
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CHAIRMAN SCANLON'S ANSWERS TO ^ 
CONGRESSMAN NIELSON»S QUESTIONS 
April 7, 1988 

1, QUES: H.R. 1991 declares three-wheel, ?ll-terrain 
vehicles to be "banned hazardous products" within the 
meaning of Section 8 of cr Consumer Product Safety 
Act. What would be the el ^ct of such a declaration, 
especially in light of the fact that the manufacturers 
of all-terrair. vehicles have agreed to ceese selling 
such vehicles m the United States? 

ANS: Section 2( a ) of H.R. 3991 would ban the 
future sule of new three-wheeled ATVs by manufacturers 
distributors or dealers. Resale of used three-wheeled' 
ATVs by private parties would be permitted. 

Under terms of the Final Consent Decree (FCD) , the 
ATV industry has agreed to cease marketinr all n«w 
three-wheeled ATVs until such time as a mutually 
satisfactory performance standard has been worked out 
Thus, Section 2(a) of H.R. 3991 would seem to precluae 
the possibility, however unlikely, of such a standard 
being ^—eloped for three-wheelers since three-wneeled 
ATVs would be permanently banned. Also, it might 
influence the outcome of product liability cases in the 
f u ture . 

The effect on those new three-wheelers currently 
m stock would seem to he minimal however, ^i llC e, under 
the terms of the FCD, the industry is to make good 
faith efforts (mcludinq repurchase of existing 
inventories) to discourage their sale. Also, it should 
b* noted thct terms of the FCD will be enforceable in 
t federal courts. 



2. QUES: Did tne data developed by the ATV Task 
Force find that three-wheel, all-terrain vehicles were 
extraordinarily risky compared with other vehicles such 
as srovTnobi les or trail bikes? 

ANS. No. Such a suggestion was a part of the 
Advance Notice of Proposed Rulemaking (ANPRl the 
Commission issued on May 31, 1985 on ATVs. However 
public hearing testimony on the use of A"'Vs and other 
recreational vehicles, painted a somewhdt different 
picture which was then included, or. a "Rt s Li icted" 
basis, ir, the ATV Task Force Repeat as Tab K.* 



NOTE: Additional comparative data wp: developed for 
TLo y u the CPSC staff in Preparation for the March 16, 
1988 hearing on ATVs befo.e the Hou> e Subcommittee on 
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Commerce, Consumer Protection and Competitiveness, 
ropics of that "Restr icted" information, dated 
March 11 , 1988, have already been provided to the 
Subcommittee pursuant to an earler majority request 
for all staff documents prepared for that hearing. 

3. QUES: II . /vTV Task Force did not consider data 
ccTparing the risks of all-terrain vehicles to the 
risks associated with vehicles such as onowmobiles or 
trail bikes, please explain why is did not consider 
such data? 

ANS: As ycur colleague, Rep. William E. 
Dannemeyer, indicated in a June 3, 1987 letter to 
Chairman Florio (copies of which were sent to all three 
CFSC Commission3rs) , this is not an easy question to 
arswer. The evolution of this issue is, to say the 
least, confusing. 

' iterating my response to Question *2, the ATV 
Ta^k rorce did include some comparative data, on a 
"restricted" basis, in Tab K of its September 30, 1986 
report. However, in August 1985, a majority of the 
Commis-ion voted not to conduct a more definitive 
consumer use surve7~of trailbikes, snowmobiles and ATVs 
as had been recommended by the ATV Task Force following 
realization that the comparative injury rates puolished 
ir. the May, 1985 AN PR had not been adjusted for 
vehicle usage and were, therefore, misleading. My 
feeling, and vote, was that this consumer use survey 
<^ould have been conducted in order to set the reco.d 
straight as soon as possible, buL I was outvoted for 
reasons that can best be explained by the Commission* rs 
vho cast ballots contrary to mine. 

4. QUES:' Did the ATV Task Force recommend a ban on 
three-wheel all-ter r -» i n vehicles? 

ANS: No. To the contrary, the Executive Summary 
of the September 30, 1986 Task Force Report states on 
p. 20: 

"At this time, the ATV Task Force cannot 
demonst/ate that a consumer product safety 
standard is not feasible. Therefore, a bar 
of three-wheeled ATVs or encouraging states 
to ban the use of three-wheeled ATVs on 
public lands is inappropriate." 

In addition, the Task Force noted lagain on p. 20) 
that: . - 

"... manufacturers a.e producing and selling 
substantially mc"e tour-wheel ATVs than 
three- neelers. ^he marketplace may be 
adjusting to *he consume^ demand for this . 
feature . " 
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U o CONSUMER PrOOUCT SAFETY COMMISSION 
WASHINGTON O C J?0207 



Answers to Congressman Niel son's Questions 
f ^committee on Comercc , Consumer Protection and Competitiveness 

Submitted by 
Carol G. Dawson, Commissioner 

C^estion 1: H.R. j991 declaies thr?e wheel, all-terrain vehicles to be 
"banned hazardous products" within the meaning of Section 8 of the Consumer 
Product Safety Act. Miat would be '.he effect of such a declaration, 
especially in light of the fact tbit the manufacturers of all-terrain 
vehicles have agreed to ce^se selling such vehicles in the United States? 

Answer 1: As you know, the final consent decree requires the manufacturers 
to stop selling all three-wheel all-terrain vehicles (ATVs) and to 
repurchase those in the hands of dealers. The final consent decree does 
not contain a permanent ban on the sale of three-wheel ATVs. The agreement 
rllows for the possible future manufacture and distribution of a 
t'-iree-wheel ATV which oust first satisfy the Commission that it would not 
pose an unreasonable risk of injury. The provision in H.R. 3991 to ban 
three-wheel ATVs would permanently preclude any future rondel of such a 
vehicle from being sold as well as prohibit a TV dealers (not legally bound 
by the final consent decree) from selling e already manufactured. 

Qjestion 2: Did the data developed by the ATV Task Force find that 
three -wheel a 11- terrain vehicles were extraordinarily risky compared with 
other vehicles such as snowmobiles or trail bikes 7 

Answer 2: Comparative cata can be informative. However, such is the case 
only when the data is reliable and compares products which are of similar 
design and performance. The comparative data to which you refer fails to 
meet that criteria since ATVs, snowmobiles and trail bikes are totally 
different vehicles. Their c-.ly similarity seems to be that they can all be 
used for recreational purposes. 

C^iestion 3: If the /TV Task Force did not consider o>ta comparing the 
risks of all-terrain vehicles to the risks associated with vehicles such as 
snowmobiles or trail bikes, pleise explain why it did not consider such 
data? 

Answer 3: The ATV Task Foice, and ultimately the ramussion itself, 
considered all relevant data in its examination of the hazards of 
all-terrain vehicles. Perhaps no other product subject to the Commission's 
jurisdiction has received such extensive research and study. The 
Conmission, quite early in its activities, considered, but rejected, a 
proposal to erabark on a costly and time -consuming comparison urvey 
including the other vehicles you mention. The Cccmission made a 
extermination not to pursue such a survey for several reasons. First, 
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there was no legal requirement under the statute to do so. If there were, 
agency resources (taxpayer dollars) wcid be expended for such comparative 
surveys each and every tine it considered strong action with regard to a 
particular product. Secondly, the estimated cost of doing such a survey 
was acfadttedly high — several times as much as the survey on the use of 
A3Vs alone and would have taken many more months to complete. Third, the 
results of such a survey would be of little use in the regulatory process, 
since the differences between the three vehicles in question are so great, 
in terms of design and performance, that the data would lack real meaning. 
In the General Motors X-car case, for example, the comparisons allegedly 
lacking were those with o^er automobiles of a similar construction and 
design, not simply cf other motorized vehicles. 

In spite of the Comniss ion's decision, CPSC staff, apparently at the 
direction of the Executive Director, attempted to prepare documents 
purporting to make such comparative analysis in 1986. Since the analysis 
was based only on anecdotal information and lacked substance, the 
Concussion determined that the resulting documents were not reliable, and 
did not meet the statutory requirement that information disseminated by the 
agency be accurate and not ndsleading. Subsequently, the Ccomission 
decided to release the documents, when requested under the Freedom of 
Information Act (FOIA) , only when accompanied by a Carrnission statement of 
disclaimer and other relevant documents which put the ftaff analysis in its 
proper perspective. (See attached document). 

Notwithstanding these precautions, the comparative analysis later 
appeared in print without the disclaimer as if it were an accurate CPSC 
analysis based on substantive studies. It is regrettable that data from 
government agencies can be misrepresented in such a manner. 

It should be noted that nearly every manufacturer of a consumer 
product which has been subject to Carrnission enforcement action attempts to 
prove that its product is no more .isky than similar products. The mandate 
of the Ccnrnission is to use its authority to protect consimers from 
unreasonable risks of injury from consumer products— not unreasonable 
compared to every other product. Once we start down such a path, there is 
no 'end to the kind of comparisons which might be made The fact that there 
have been 900 'deaths and over 300,000 injuries related to the use of these 
vehicles prcA xded ample evidence for the Cccmssion to act. 

Question 4: Did the ATV Task Force recommend a ban on three-wheel 
all-terrain vehicles? 

Answer 4: *fo. 
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U S CONSUMER PRODUCT SAFETY COMMISSION 
WASHINGTON. O C 20207 



COMMISSION DECISION ON ATV FOIA REQUEST 
OCTOBER 14, 1986 



On June 13, 1986, the Associate Executive Director for 
Epidemiology prepared a memo rar dum .-omparing the frequency 
of use of ATVs with that of trailbifces' and snowmobiles. The 
memorandum contains several charts purporting to show 
comparisons for such use. On that same date, the 
Directorate for Economics prepared another memorandum that 
estimated the costs of ATV-related injuries. This second 
remorandum relies on and incorporates the charts and 
conclusions c the first document. 

The Office of General Counsel then raised a number of 
questions about the accuracy of both memoranda by way of a 
June 23, 1986 memorandum. The AED for Economics and the 
AEb for Epidemiology responded to the OGC inquiry in memoranda 
dated June 30 and July 15 respectively. 

Despite these replies by the two directorates to the 
OGC inquiries, questions remain about whether the memoranda 
in question are inaccurate and/or misleading. Section 
6(b)(6) of the Consumer Product Safety Act requires the 
Commission to ensure that publicly-disclosed information 
reflecting on the safety of a consumer pi odu^t or a class of 
products be accurate and not misleading. 

In September of 1985, the Commission specifically voted 
against conducting a survey, proposed by the AED foi 
Epidemiolojr*- , to compare the use of ATVs with tha" of other 
recreation-! vehicles. The Commission was advised that such 
a comDitison is not legally required co suDport a rulemaking 
proceeding under the CPSA. Furthermore, the Commission felt 
that studies of other vehicles were irrelevant to an inquiry 
abcut ATVs, magh'. mislead the public, and would needlessly 
divert scarce ncy resources. 

Nonetheless, in a June 13, 1986 memorandum, the AED for 
Epidemiology compared the frequency of ATV use with that of 
trailbikes and snowmobiles. The memorandum bas«.<? its 
conclusions on the testimony oi four ATV dealc-^ and three 
ATV users who testified at the Commission's nationwide ATV 
hearings. A review of that testimony shows that six of the 
witnesses provided of f-the-cuf rguesses in response to 
questions about how often ATVs'wera used in comparison to 
other off-road vehicles. In virtually every case, the 
witnesses made clear that their answers were rough guesses, 
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and in every case but one the witnesses provided n o data to 
substantiate their opinions. Despite this lack of da a 
however, the June 13 memorandum from Epidemiology includes 
charts and graphs developed from that testimony which may 
give the appearance that the information provided by the 
witnesses is factually accurate. 

In v^ew of the lack of factual support for its charts 
and data /the Commission believes that the Epidemiology 
memorandum of June 13 may be misleading. It l ild lead a 
reasonable reader to conclude that the information is 
credible when, in fact, it may not be. This conclusion is 
enhanced, in part, by the June 13 memorandum from t*e 
Directorate for Economics, since that document uses and 
relies on the Epidemiology information to assign cost 
figures to injuries associated with ATVs, trail bikes and 
snowmobiles. Regrettably, the Economics memorandum also 
fails to indicate the tenuous nature of the data on which 
its conclusions are based and thus may also mislead the 
reader. 

Although the A£Ds for Epidemiology and for Economics 
responded zo the concerns raised by OGC, their replies do 
not address the problems associated with the sources and 
nature of the original underlying data. 

The Commission has therefore determined that both the 
memoranda may be misleading and thus, under the requirements 
of Section 6(b)(6) of the Consumer Product Sa.ety Act, 
should not be affirmatively disseminated. 

However, the Commission has before it a Freedom of 
Information Act request for the June 13 Epidemiology 
memorandum. We believe that the Commission should £e 
committed ro conducting its business in public to the fullest . 
extent permitted by law. The Commission therefore determines 
that the June 13 Epidemiology memorandum should be disclosed in 
response to FOIA requests, so long as it is accompanied by 
copies of this statement, the June 13 Economics memorandum, the 
Jvne 23 OGC memorandum, the June 30 and July 15 memoranda 
responding to OGC, and the transcript of the witness testimony 
upon which the Epidemiology memorandum is based. This 
additional information will help place the Epidemiology AED s 
June 13 memorandum in its proper perspective. 

Moreover, in order f- FOIA requesters to understand 
the context in which all of these memoranda should be 
placed, the Commission determines that FOIA requests for any 
of the above memoranda must receive this entire package of ^ 
information. 
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US CONSUMER PRODUCT SAFETY COMMISSION 
WASHINGTON. O C 20207 



*pnl 15, 1988 



The Honorable Howard C. Nielson 
United States House of Representatives 
1229 LHOB 

Washington, D.C. 2015 



Dear Congressman Nielson: 



This responds to the questions for the record y- a «utmitted by 
letter dated April 7, 1988. I vould also ljJce to take this opportunity 
to express my appreciation for your continuing interest m the 
Cormission. 

If I can he of any further assistance to you on this or any other 
matter, please do not hesitate to contact me. 

S meekly, 

Anne Graham 
Commissioner 



ERIC 



362 




US CONSUMER PROOUCT SAFETY COMMISSION 



WASHINGTON. O C 20207 



Response to Congressman Nielson's Questiors 



by 



An 1 e Graham, Cormussioner 



April 15,1988 



Question #1 

H.R. 3991 aeclares three-wheel, all-terrain vehicles to be "banned 
hazardouo products" within the rreaning c± Section 8 of the Consumer 
Product Safety Act. what wculd be the effect of such a declaraLw., 
especially in light of the ct that the marufactutt. _ of all-terrain 
v-. u iicles have a Treed to cease selling such vehicles in the united 
States' 3 

Answer #1 

Tie previsions of tK Final Concent Decree are in effect for ten 
years. After ten years the distributors would not be legally prohibited 
from re- introducing three-wheeled ATVs into the African market. A ban 
of these vehicles under Section 8 of the CPSA will ensure that 
three-wheelers remain ox the marV-t after the terms of the consent 
decree expire. Also, the Final Consent Decree does not bind the ATV 
dealers, only the distributors. A ban, on the other hand, could extend 
to retailers, in this case the ATV dealers. Therefore, a ban would 
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provide further assurance that three-wheeled MVs would not be sold by 
the distributors or the c ers. 

Finally, the sanctions that can be imposed for violating a ban are 
different than those that can be pursued under the Final Consent Decree. 
Violation of a b-n is a prohibited act under section 19 of the CPSA. 
subjecting the violator to an injunction or seizure action and to the 
iirposition of civil or criminal penalties. Under the decree, the only 
sanction available for violation of its provisions is the institution of 
a contempt proceeding. 

Question #2 

Did the data developed by the ATV Task Force find that three-wheel 
all-terrain vehicles were extraordinarily risky corpared with other 
vehicles such as snowmobiles or trail bikes? 



Answer #2 

A June 13, 1986 memorandum by the Director of Epidemiology on the 
corparative safety of ATVs, snowmobiles and trail bikes purported to 
statistically show that ATVs posed no greater risk than these other 
recreational products. A General Accounting Office invest; ation, 
requested by this Subrcmnittee , found that the reliability of the data 
used in the memorandum was of questionable value and was not 
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statistically valid as it ws based on unsubstantiated anecdotal infor- 
mation provided by a Tew witnesses at the CPSC ATV public hearings. 

It should be noted that the Comussion's statutes do not require it 
to determine vhe comparative safety oi products to m^itute regulatory 
or legal action. For example, if the Ccmrussion f in ds that a given to; 
presents an unreasonable risk of injury it can initiate regulatory 
action even though tnere may be other toys that are equally as hazardous. 

Question #3 

If the ATV Task Force did not consider data comparing the risks of 
all-terram vehicles to the risks associated with vehicles such as 
srcvarobxles or trail bi*es, please explain why it did not consider such 



Answer if 3 



Please see the answer o qur-stion $2 ?Jbcve. 



Question #^ 



Did the ATV Task Force recomend a ban on three- wheel all-terram 
vehicles? 
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Answer H 

The ATV Task Force recarmendations, which were based on data 
available as of September 1986, were contained in the Task Force report, 
a copy of which is attached for your information. I should note that 
the Task Force was not in a position to make sound recorTrendations on 
possible legal remeuies. For those leccmrendations I relied on the 
expertise of the Ccmnission's attorneys. 

A f tachroent 
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U-3. CON6UMEB PRODUCT 
SAFETY COMVHSnON 

wASHiNcrroN, a a aoao7 



Memorandum 



o£P 3 0 1986 



THROUGH: 
THROUGH: 
THROUGH: 



TC: 



The Coimrission v***-— ■ 
Sadye Dunn, Office of the secretary 
John P. Mackey, Acting General I'uL.ise 
Leonard DeFiore, Executive Director { 




FROM: 



Nick Marchica Cnairman, All-Terrain Vehicle (ATV) 
Task Force 



SUBJECT: Repor* of the A"V Task Force 



Attached is the report of the ATV Task ^crce on regulatory options 
for ATVs. This report contains the major findings, responses and 
recommendations of the ATV Task Force. In addition, a technical pa" age 
has been forwarded to th* Office of the Secretary ccnta ung additional, 
su oorting information. A RESTRICTED briefMg package or enforcement 
option* will a, so be fcrvarded to the C mission orior to the October 
15, 19So briefing. 

I would like to thank the membei e the ATV Task force for their 
efforts in the preparation of this report and the technical packagp 
Their dedication to the project ensured that these materials were 
delivered to the Commission on schedule. 



Attachment 
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REPORT OF THE CPSC ALL-TERRAIN VEHICLE (ATVj TASK FORCE: 
REGULATORY OPTIONS FOR ALL-TERRA IN VEHICLES 



EXECUTIVE SUfy^RY 

On April 3, 1985, the Consumer Product Safety Commission, 
in response to reports of numerous injuries and deaths associated with 
ATVs, established on A TV Task Force made up of Ccranission staff 
representing a broad range of technical disciplines. The Task Force was 
directed to carry out (1) technical analyses of ATVs, (2) monitor ATV 
industry activities to address potential hazards, (3) conduct public 
hearings on ATVs and (4) report to the Commission by September 30, 1986. 

The major findings resulting from the ATV Tas'> Force's work ar« 
listed below: 

1. Typically, children under twelve (12) years of age are uiable 
to operate any size ATV safely. This is because they lack adeqinta 
physical size and strength, co^ni^ive abilities, motor skills ard 
perception. 

2. Chi Wen under sixteen (16) years of age are at greater risk 
of injury and death than adults when operating aduit-siZf ATVs. This Is 
due to poor ludgment and failure to recognize and opera ATVs within 
their ski 1 1 levels. 

3. THe risk of injury declines sionif icantlv wth ATV ridinq 
experience 3 

4. Thirty percent (305) of all fatal ATV acciients were 
associated with alcohol use. Fourteen percent (14i) of all reported 
accidents with injuries referenced alcohol Lorsunption by the operator. 

5. Thirty-one percent (215) of the ATVs involved in accidents 
were carrying passengers. 

6. 1/ell-constructed, well-fitted helmets could substantially 
reduce the number of fatal head injuries to ATV operators. 

7. Seventy-fcur percent (742) of three-wheeled ATV acciaents 
involved tipping or overturning compared to fifty-mne percent (S Q l) for 
four-wheeled ATV acride^ts. 

C. The dynamic stability of four-wheeled ATVs is better +han that 
o* three-wheeled ATVs. 

9. The handling p^rfor .nee of an ATV is strongly influenced bv 
its suspension systen; a properly tuned mechanical suspension for frort 
ard rear whpels is better than front-only or tire-cnlv suspended ATVs, 



ERLC 



372 



368 



10. The majority of state governments have no ^^JS reoulating the 
testate™ 5 ' WhCre th6Se UWS d ° 6XiSt ' they ar * not un1fo ™ ^od state 

11. The current draft Industry voluntary standard 1s Inadequate in 
addressing tne risks of injuries related to A TVs. 

In response to these findings, the ATV Task Force recommends the 
f ol lowi ng: 

1. Request the ATV Industry to voluntarily cease marketing ATVs 
intended for use by chlliren under the age of twelve (1?) if 
unsuccessful, the Conroiss.on should then move to ban All-Terrain 
Vehicles from the marketplace that are intended for use by children 
under the age of twelve (12). 

2. issue a Notice of Proposed Rulemaking for a warning label 
standard for the current ATV, intended for use by children under the age 
of four*-en (14). This st r.^ard would require labeling stating tha* 
these ATVs are not recommended for use by children under tvMve (1C) 
because of their lack of maturity and good judgment. 

3. Issue a Notice of Proposed Rulemaking for a warning label 
standard for adult-size ATVs. This standard would require labeling 
stating that these AT*s are nat recommended for use by children 
under sixteen (16) because they are at a greater risk of injury and 
death tha., adults due to deficiencies in judgment and failure to 
recognize and opp-?te within their skill levels. 

4. Issue a Notice o x Procosed Ru'emaklna for a warning label 
standard 'or ATVs. This standard would require labeling stating that 
ATVs have unique handling qualities and that "hands-on" training of the 
operator is necessary to reduce the risk of injury and deoth. 

5. Disseminate to e public the comparative safety information 
developed by the ATV Task Force. This information would describe the 
relative safety among ATV models. 

6. Dircc; the Commission staff to carry out technical work 
necessary to supoort issuance of one or more Not<ce(s) of Proposed 
Rulemaking to address the performance characteristics of adult-size 
ATV3. 

7. Intervene in the development of the ATV voluntary standard by 
formally requesting that CFSC staff consents be incorporated 1nt~ the 
first phase o' the voluntary standard. 

S. Direct the Commission staff to ful.y participate in the 
development of performance requirements for the second phasr of the 
\oluntary standard. 

9. Direc, the Commission staff to develop a strong information and 
education camoaign in Fiscal Year 1987. Thp ISE campaign would focus on 
the facts that: children should only operate ATVs intended for them and 
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not adult-size ATV,; ATV operator training 1s a necessity, ATVs are to 
saves ! llvts °^ PCrS ° n wear1ng a helmet whil * ridin 9 an ATV 

10. Direct the Commission staff to develop point-of-sale 
information in cooperation W 1tn the ATV industry. Topics Included 1n 
this Information would be: minimum ATV operator age recommendations 
t ?5/ ee l„ for ATV °P erator training, the need to wear helmets while' 
riding ATVs, the unique hardUng quality of ATVs, and the differences 
between risks associated with ATVs use 'or recreation "and thos* for 
utility purposes. 

11. Direct the Commission staff to work with the states and other 
Federal agencies to encourage the development of practical, technically 
sound and uniform state legislation and appropriate Federal regulations 
for operation of ATVs on public lands. Topics to be included are 
minimum ATV operator age recommendations, developino a licensing cr 
certification s>stem to reauire hands-on training for ATV operators 
helmet requirements for ATV operators, prohioitions aoainst riding with 
passengers on ATVs, limiting ATV operation on paved roads, and 
prohibiting the use of alcohol and controlled substances while operating 
ATVs. Appropriate sanctions that include but are nc* limited to fines, 
restitution for damages, loss of operator's license, impoundment of the 
vehicle, loss of vehicle registration, referral to perform ? community 
service, and mandatory rafemi anw successful ccmpl tion of an 
alcohol/drug abuse safe-driving" procrarn shou id "be "considered for 
inclusion 1n this legislation. 
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REPORT OF THE ALL-TERRAIN VEHICLE TASK FORCE : 
REGULATORY OPTIONS FOR ALL-TERRAIN VEHICLES 



BACKGROUND 

The Consumer Product Safety Commission has preliminarily determined 
that there may be an unreasonable ris' of iniury associated with the use 
of AH-Terrain Vehicles (ATVsK On ji 3, 1985, the Commission voted 
to commence a rulemaking proceeding i is^u-ng an Advance Notice of 
Proposed Rulemaking. 

The Pr oduct 

An All-Terrain Yehicle (4TV) is ~ motorized, off-road vehicle 
designed to travel on three or four low-pressure tires. It has a seat 
designed to be straddled by the operator and handlebar' The ATV is 
intended for use by a single operator. 

The A^ market in the United States expan^d rapidly in the earl> 
1980's. During 1984, for example, ATVs accounted for alnost half of the 
total motorcycle-type sales revenue. Recreational use has been and 
continues to be the focus of the market, but a number uf models have 
been developed for 'utility - applications, as well as for racing. At 
the end of 1985, there were an estimated 2.1 million ATVs in use. 
Currently, there may be 2.3 million ATVs m use. 

There are two major market trends worxh noting (Tab A). First, 
after several years of rapid growth, annual sales have begun to decline. 
Second, there is a strong trend toward four-wheeled ATVs. In 1985 and 
1986 shipments of four-wheeled ATVs increased substantial^. 

Advance Notice of Proposed Rulemaking (ANPR) 

On May 31, 198S the Commission published an Advance Notice of 
Proposed Rulemaking in the Federal Register (Tab B). In the ANPR the 
Commission stated it had not decided wnicn, if any, regulatory option it 
might elect to take to address the risks of injury associated with ATVs. 
Statutory alternatives under the Consumer Product Safety Act and 'he 
Federal Hazardous Substances Act, as well as non-regulatory alterna- 
tives, were also discussed in the ANPR. Finally, the Commission specif- 
ically invited members of the public to comment on fifteen(15) issues, 
including inviting a submission of a statement of intention to develop a 
voluntary safety standard or to modify an existing standard that ad- 
dresses the r..x of injury associated with ATVs, along \nth a plan to do 
so . 

There were 2,994 comments receved tn response to the ANPR. A 
suirmary of the comments is provided at Tab C. There were 2,952 sub- 
mittals reflecting the views of 4,435 consumers. Almost all of these 
consents were opposed to the ban or recall of ATVs. Many of the consumer 
commenters, in particular, expressed the belief that ATVs were being 
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misused b w "Ignorant* rVer* miG uu nwi ' MiWW now to nae ana oo not wear 
safety ec ipment. Because of this, these comraenters took the position 
that they should not be penalized by a Commission ban or recall denying 
them the use of A^s. Proper training and the use of safety equipment 
were stressed by the consumer commenters as important for AiV safety. 

The Action Plan 

r°I3^J r11 3 ' 1985, the CcjTBnssion established an ATY Task Force made 
up of CPoC staff representing a broad range of technical disciplines. 
The Task Force was directed to carry out the followng six (6) actions: 

1. Conduct Investigative surveys of ATY injuries and 
consumer exposure (Tab D) to obtain detailed information on 
ATYs. A Hazard Analysis (Tab E) and a report on factors 
affecting the likelihood of ATY accidents (Tab F) were to be 
prepared from this information. 

2. Conduct engineering (Tab G), human factors {Tao H), and 
medical analyses (Tab I) of the hazards associated with ATYs 
and their use. 

3. Monitor the development of any voluntary standards for 
ATYs, pending review of future data and industry activity, 

4. Share info-mation-with ATY user groups and state, local, 
and federal go\ernment officials. ' 



5. Monitor the ATY industry's education and training effort 
reserving the right to assist or supplement the industry 
effort with Commission activities. 

6. Conduct public hearings to obtain safety - related 
information on ATYs. 

The Commission ne^d a total of six(6) public hearings at the 
following locations and dates: 

(1) Jackson, Mississipoi ;5/30/85) 

2) Dallas, Texas (6/17/85) 

(3) Concord, Mew Hampshire (7/25/85) 

(4) Milwaukee, Wisconsin (9/30/85) 

(5) Los Angeles, California (10/17/85) 

(6) Anchorage, Alaska (3/25/86). 

The hearings were well attended and 285 witnesses tf-ofied. 
Issues discussed by the witnesses are provided at Tab J o- this package. 
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AT'. -RELATED DEATHS ArtD INNURIE S: 

As of July 31, 1986, the Commission had reports of 559 ATV-related 

deaths which occurred between 1982 and 1986, The table below lists the 
reported de*ths by year. 



Year Number of Reported A TV Deaths (7/31/86) 

1986 (data currently inccnplete) 77 

1985 238 

1984 137 

1983 81 

1982 . 26 

Total 55? 



During the firsx six months ci ,986, there were an estimated 44,600 
ATV-related injuries treated in hospital emergency rooms nationwide. 
This estimate is about the saire as that for the first six months of 
1985. The annual estir.-ated number of ATV-related injuries treated in 
hospital emergency rooms nationwide has leveled off. CPSC staff 
estimates that t^e figure for 1936 will be similar tc that of 1985 
(85,900) although tne estimated number of vehicles in use in 1986 is 
greater than the number of vehicles in use in 1985. This is *n 
encouraging development in the staff's opinion. The table below lists 
the annual estimates. 



Year Injuries Treated in Hospital Emergency Rn oms 

1986* 53, SCC* 

•985 85,900 
19G4 63,900 
1983 26,900 
1982 3,6C0 



*For the period January 1, 1986 to July 31, 1SS6 

Preliminary estimates of the coi s of ATV-reiated injuries and 
deaths are at Tab K. 

ATV INJURIES: I f ITER ACTION O F THE. RIDER, THE ATV AND THE ENVIRONMENT : 

To put the findings in proper c .ext, it should Oe noted that n a 
typical month there are approximately /,000 injuries to ATV riders. The 
statistical analysis is based on the (1985 eouivalent of th«0 4.25 
mllion drivers in households which own ATVs. however, the exDOSed 
population is much $~sater than this: data from the exposure survey 
indicate that a minimum of 2.5 million borrowers have driven ATVs and 
perhaps 1.5 million persons have riaden as passengers in a typical 
rronfh. We do not know hcv many of these borrowers or passengers nay 
also own AT^s and so be counted in the A. 25 million. It seems 
reasonable that the 7,0C0 inju.-ies are frnm an exposed population of 
perhaps as many as 7 4 OCC,000. In a nultiplo regression analysis carried 
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out by the Commission's Directorate for Economic Analysis (EC), both 
Injuries and exposure were based on operators In ATY-own1ng households 
because of data limitations. 1/ In addition, there h«s been an average 
of approximately 20 deaths per month based on the staff's 1985 data. 

Accidents Involve interactions among riders, ATYs, and the 
environment. While the staff brieves that many of these accidents are 
the result of foreseeable misuse by ATY operators, there are two 
separate, Identifiable ways In which rider characteristics can affect 
the chance of accidents. First, some riders may be less able than 
others to handle ATYs In normal driving situations, so that accidents 
arc more ':kely. The Commission's Directorate for Engineering Sciences 
US) has ietenmned that handling characteristics of ATYs , more 
particr irly three-wheeled models, are unique and complex. Second, some 
riders may take greater risks than others, so that, again, accidents 
become more likely. ATY characteristics can interact with c& rh of these 
rider patterns, and the nature of the Interaction will depend on the 
environment. ,e data clearly show a^l of these rpJationships. ATV 
rider characteristics will be discussed first, then an indication will 
be provided on ways in which the machine interacts with these rider 
characteristics, and, finally, the way in which the environment affects 
these interactions will be discussed. 

ATY Rider Characteristics 

Some riders are less able than others to physically or mentally 
control ATYs. This is most clearly true for young nders. The CPSC 
Human Factors staff work h?s found that body size and motor abilities 
are insufficiently devel °P ed <a1°ng w-*th cognitive and percaptual 
ab:1ities) to permit :*fe ATY operatic- by children under 12 ye c - of 
age. Children below the age of six years are pnysically too sma), and 
insufficiently coordinated to operate even the smallest ATYs safely. 

ftr?™iwtt S S S j£ 6 an - U ^ ea r s ' whi1e Physically capable of handling 
the small (50 4 60cc engine dirpla ement) ATY models, children still 
lack the cognitive and perceptual abilities to do so safely. Their 

1/ ,iultiple regression analysis iz a technique that can be used to 
determine the impact of each of several factors simultaneously. That is, 
the technique statistically 'holds constant' each factor in turn, making 
it possib e to study the independent effects of each of the factors. 
For example, we may want to determine 1f young drivers have more 
accidents, but we may know that such drivers, 1n addition to being 
young, usually spend more time driving and drive smaller machines 
Multiple regression ena \es us tc analyze the effect of each of these 
factors separately, holding the others Constant. In Interpretina the 
results {or indeed the result of any statistical analysis), it~1s 
important to remember that statistical relationships do not imply 
causality. This technique enables one to explore some possible cau'al 
relationships, but uncertainty necessarily remains. 
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motor abilities at this age range still tend to be erratic and slower 
than desirable. According to the medical review of 284 in-depth 
Investigations, cognitive development in small children is Inadequate to 
make reasoned judgments, visual perceptions are Immature and reaction 
times art prolonged accordingly. The Medical Director states that 
adequate maturity and judgment are not inherent in children, 
pre-acolescents, or even teenagers necessarily. 

A hazaM analysis carried out by the Commission's Directorate for 
Epidemi- 1 jgy (EP) shows that all drivers under 16 years cf age have a 
relatively high risk of injury on ATYs with engines of 90cc displacement 
or greater. These are classified by Industry as adult-sized ATYs. 
There was a greater risk of injury to children under 12 operating 
adult-size ATYs, e.g., 60% greater for ATYs of 90-125cc and 260* greater 
for ATYs of 160-185cc. According to the Medical Director, a large 
portion of this excess risk can be attributed to behavioral immaturity. 
Both the Human Factors work and the medical work indicate that young 
operators nay lack the physical and judgmental abilities to control 
ATYs. However, it should be noted that children on small ATYs were at 
relatively lower risk than children on larger ATYs. The EC multiple 
regression analysis results provide a quantitative measure of the same 
results. For example, for a 200cc engine *ize ATY with three wheels, an 
experienced 10 year old male rider has a 4.61 chance of an accident 
within a year; for the same factons, a 40-jrear-old male rider has a 2.2% 
chance, less than half as great, c/ Similarly, lack of experience raises 
the probability of an accident from 4.6% to 16.6% for 10-year-old 
children, almost a four-fold increase. The medical examination of a 
non-statistical sample ot accident victims (including both adults ind 
children) finds siunlar results: poor judqment was noted in 31% of the 
fatal accidenc cases, ana insufficient proficiency in 22%. 

The other way in which operator characteristics can affect accident 
probabilit is through peo^e's risk taking propensities. CPSC staff 
does not have a dvect mcasur. of these tendencies. Investigations have 
revealed evidence of a relationship between poor judgment among adults 
riding ATYs and ATY injuries. This 15 in addition to the relationship 
between development and judgment in cnildren riding ATYs. For example, 
adult ATY operates exhibit poor judgment when they: 

o carry passengers; 

o ride after drinking aUohol or using controlled substances; 
o ride at excessive ratei of speed; 
o ride thr ATY on a paved road. 

The Injury Survey data snow that 31% of investigated ATY accidents 
to children and adults involved carrying passengers. The CPSC 
Engineering Analysis indicates that tne presence of a passenger fre- 
quently inhibits the movement and 



2 ^ In all comparisons throughout this section, neight, weight, and days 
Fidden are held constant at their mean vrlues, and no modifications to 
the ATY ant io work related usage are assuired. 
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actions of the driver. This makes the ATY no** difficult to control 
particularly during turns and on rough terrain. Medical Analysis 
Indicates that excessive speed was involved in 30% of the fatal 
accidents to children and adults that were Investigated. Operating the 
ATY on paved roads was found to be involved 1n 9.7% of the Injury Survey 
accidents to children and aduUs. The subsequent Epidemiological Hazard 
Analysis revr *led that, among operators over 16 year* of age, 14% of 
reports cn all accidents wiw injuries mentioned alcohol consumption by 
the operator. Thirty oercent (30%) of report? on all fatal accidents 
had a mention of alcohol in the reports. 

While net directly causing the accidents investigated, another area 
where poor judgment was critical in determining the severity of th*se 
accidents involved the decision by the ATY operator not to wear 
protective equipment or clothing. A medical evaluation of a 
non-statistical sample of in-depth investigations of ATY accidents has 
shown cleany the result of not using protective eouipment. This is 
most critically apparent i n tne failur- to use well-constructed, 
well-fitted helmets. Approximately 21 percent of occupants i n the fatal 
accident sample subjected to medical review and 35 percent of the 
occupants in non-tatal accidents wore helmets. Many of the helmets worn 
were of an inexpensive variety, which performed poorly and provided low 
levels of protection. Others we. very poorly fitted, typically too 
large. Twenty-five percent (25%) of those who died from head injuries 
probably would not have died if they had been wearing proper helmets, 
according to the Medical Director. 

From the multiple regression analysis, EC staff does not have a 
direct measure of risk taking, for example, operating the ATY beyord the 
.rargm or the operator's ability to handle it. However, it is well 
kno^ that young males take more risks than others; this is reflected 
for example, in automobile accident rates. This pattern is one of tne 
strongest in our data as well. For a 20-year-old experienced male on a 
3-wheeled 2C0cc ATY, the probability of an accident is 3.6%; for a 
40-year-old ma'e in Identical circumstances, the probability 1s 2.2% 
and for a 20-year-old female the probability is 1.4%. There 1s no 
reason to expect 20-year-old males to be physically or mentally less 
competent than either 20-year-old females or than 40-year-old males, so 
the best explanation for these differences is the degree of risk taking. 

ATY Characteristics 

The ES staff has determined that handling characterise -s of ATYs 
and more particularly thr^e- heelers, are itnlaue and complex. The 
operator must impart two separate and quite different commands to 
execute a turn, by executing lean and <te*r angles of motion. Rather 
substantial amounts of both angles are required to execute a turn. The 
single largest source of these command requirements is presented by the 
solid axle connecting the two widely spaced in d high'y-frictlonal rear 
? fl s \™ ? e 15 1m P irt 4 large ' straight-ahead directional stability 
to the AT/ which must be overcome for the vehicle to respond to ste»r 
commands to the front wheel (s). To overcome this directiona 1 inertia 
the operator must lean the vehicle toward the outsice of the turn 
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These unique and complex handling characteristics require a rela- 
tively high degree of skill as well as constant attentiveness to operate 
the ATV safely. The control limits of ATVs nay readily be exceeded 
within the range of normal operating conditions. Seventy-four percent 
n"! of three-wheeled ATV accidents initiated with the ATV tipping or 
^SSS to fifty-.nine percent (59--) for fou'-wheeled ATVs. 
This 1s a statistically significant difference. The stability 
chlracteristics cf four-wheelers are always higher than those for 
comparabTe three-wheelers. 

Laroer enqine size' are positively associated with accidents. In 
qeneral, the perforate capabilities of an ATV concerning, for example, 
acceleration, speed and hill climbing, become greater as engine size 
increases Thus a larger engine may present a broader operating 

v ronment. Analysis^ EpVaff ndicates that th, ^highest risk o 
injury or death occurs with engine displacements of 225cc or larger for 
three-wheeled ATVs and engine displacements of 200c - or larger, for 
four-wheeled ATVs. 

For a 20-vear-old, <<oerienced mal» on a 3-wheeled ATV, the 
probab lity^f an accent gees from 2.35 on a UOcc ATV to A « on a 
250cc ATV this is double the probability. Similar results occur for 
other operator/ATV combinations. The best explanation for this is that 
ATVs with larger engines can go faster and thus enable riders to get 
int situations which they cannot handle. Th ?/« ul a t /l" «ists^ for 
/ouna operato-s: for an experienced 10-year-old on a 3-wheeled ATV. the 
SSabilUy of an accident is 2.25 on a 50cc engine model. It increases 
to 5.81 on a 250cc ATV 

Work by the ES staff shows that the dynamic stability of 
four-wheeKd *TVs is better than that of three-wheeled machines. The 
ocaticn of the tip axis (a line between the center of t he fr-t end 
re r tires contact points) gives the four-wheeled ATV a larger track 
width c.d provides for a g iter moment to resist overturning. Also, 
braking of a three-wheeled ATV can introduce a sideways overturning 
moment: This effect is small or non-ex 1S tent with four-wheeled 
machines. 

ES staff's steering tests demonsti ted that the turning control 
limit for both 3- and 4-wheel?d ATVs generally is tipping. Four- 
wheelers typically have higher tipping limits than three-wipers. 
Further, the ardi+ion of factors such as operation on a slope and 
applying .... s while turning, clearly point to an advantage for 
rSSr-w"eelers. ...e tipping limit for three-wheelers >* dependent upon 
several dl-enslonal factors of the ATV that «« be 
designer to Improve the turning performance. under transient turning 
conations, the increased stability of the four-wheeler generally is 
apparent, although the vehicle may suffer in maneuverability. 

Increasing the number of wheels from 3 to 4 leads to reductions in 
accident probabilities, probably because the additional wheel makes tte 
ATV more Vorgiving". For the 20 year old experienced male on a 200cc 
ATV. for exam ie. the probability of an accio^rt with a three-wheeled 
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ATV 1s 3.6X; on a 4-whee>ed ATV, this probability fills to 1.5X, Of 
course, 1t 1s possible that some of this difference 1s due to self 
11 ifS • J" [ 1d i r ^ with 3 9 reater P r °Pens1ty to take risks might 
H^»L r ^c ier J 3 ^ eeled > t0 ride. However, there are also strong 
differences » handling, as the ES staff has found, and some of the 
deferences nu^t be d'je to this improve handling. 

The Medical Director's analysis of tho non-stat1st1cal sample of 
deaths and serious njurles Indicates that whether the vehicle was 
three- or four-wheeled was not relevant once the accident sequence was 
! n ' °? * he otner nand, as discussed above, the ES staff analysis 

ndicates that four-whee\>d ATVs under many conditions are, in general, 
less likely to ove-turn. The multiple regression analysis Indicates 
that four-wheeled ATVs are about half as likely to be Involved in 
accidents as three-wheeled ATVs. Thus, the number of wheels 1s related 
to the chance of an accident occurring, but not the sequence of events 
once the accident occurs. This explanation is consistent with the data. 

The ES staff found that suspension systems improve handling. Thp 
purpose ot the suspension system is to absorb energy and to transmit' 

?S ?™ 'V 3 ^ that ?! l0w the rider a better chance ^ stay in control. 
The ATV rider is capable of regaining on the vehicle only within certain 
limits of force and time. The suspension system reduces the magnitude 
of the forces and lengthens the time of the reactions. This brings the 
forces down to a manageable level, and gives the operator more time to 
respond. This capability can be- designed into the vehicle using 
established engineering principles. 

ES analyses and tests indicate that machines with well designed 
mechanical suspensions, front and rear, sionif icantly reduce the accel- 
eration and pitch response of tr ATV in a~simulated off-road environ- 
ment compared to front-only or tirfe >nly suspended ATVs. Front suspen- 
sion alone prondes only a minimal iprovement with handling charac- 
teristics. However, a poorly designed mechanical suspension may be no 
better than a tire-only suspension. 

In the multiple regression analysis, it was not possible to 
quantify this result since suspension and engine size were hiahlv 
correlated with each ofer; and thus 1t was impossible to get'an' 
independent measure of each characteristic. 

Environment 

Some accidents occur when the ATV is being rU in in environments 
which are inappropriate. Nearly 102 of the accident occur on paved 
roads, ano 3Z occur a: night. Manufacturers warn that ATVs should not 
be ridden on paved roads In a publication entitled, Tips for the ATV 
Rider, The Great AoVnture. the only advice that SVIA provides reTaroTng 
the operation of ATVs after dark is, "If you are lost at night, do not 
move around, (ou will waste valuable fuel .hat you can i e to ride 
safely in the daylight." (page lfl, "Safe Riding Practices-) CPSC staff 
doe- not have details abcut these hazard patterns. However, riding the 
ATV 1n these environments 1s, in itself, an indication of risk taking as 
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discussed above. It seems likely that ATY characteristics are not 
relevant 1n these circumstances; the relevant intention 1s between 
operators and environment. 

Most accidents do not occur in si*h clearly inappropriate 
circumstances. In the usual situation, all three interaction: are 
important. For example, a common accident scenario identified uy the 
Medical Director, Is the "tripping" phenomenon, in which an operator 
will often observe a.i obstacle but not expect it to be a ha2ard. A mor* 
experienced operator or one with better judgment Bight take more caro to 
avoid such an obstacle; on the other hand, a more stable ATY might iot 
be tripped by the hazard. Similarly, accidents may be caused by sp?ed 
which is excessive for the .articular environment. This same level of 
speed might not lead to an accident on a different ATY or with a 
different operator. 

A factor which might be called "environmental - is the presence or 
absence of other people in the vicinity of tne accident. For exanyle, 
eleven percent (115) of the accidents involve collisions with other 
vehicles. On the other hand the Medical Director reports ten fatalities 
where a child or adult was asphyxiated by an ATY coming to rest on the 
body and ten fatalities where drowning occurred. Presumably, if others 
had been in tha vicinity, they probably would have been able to rescue 
the victim. Additional instances of fatalities were observed in which 
the injury was survjvable had timely help been available. 

A Comprehensive View 

A comprehensive way of looking at the ridernnachine interaction is 
to examine probabilities of accidents for afferent rider-vehicle 
configurations. In this section, such an sxaminatior .s provided. 
There are substantial differences to be fou.id. The variables discussed 
in footnote 2 are he'd constant. For the machine, variations in engine 
size and the number of wheels are examined. For the ope/ator, changes 
in experience, age, and sex are considered. A 1 ! results are based on 
the EC staff's multiple regression analysis. 

First, it should be noted that the differences may be quite strik- 
ing. For an inexperienced 10-year-old male on a 3-wheeled 250cc ATY, 
the probability of an accident 1n a given ye*-* is 205. For an experi- 
enced 40-year-old female on a 4-wheeled HOcc ATY, the probability of an 
accident is .21. Thus, from the highest likely scenario to the lowest 
there is a hundred-fol 1 difference in accident probabil ; ty. 

The most typical pattern 1s probably a 20 year old, experienced 
male on a 3 wheeled 200cc ATY. For such an operator, the probability of 
an accident is 3.65, (In what follows, this will be referred to as 
the"typical scenario. 1 ) If the engine size is reduced to HOcc, the 
probability of an accident falls to 2.35; if it is increased to 250cc, 
the probability of an accident rises to 4.65. If the typical scenario 
is modified by considering a 4-wheeled ATY, the probability falU from 
3.65 to 1.55. At the 250cc engine si2e, if the machine is 4 wheeled, 
the probability is 1.95 compared to 4 65 for a 3-wheeled AT/. 
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Operator characteristics are now considered, again 1n comparison 
with the typical accident scenario, where the probability of an accident 
1s 3.6/1. If the operator 1s Inexperienced, the > *obabH1ty of an 
accident rises to 13. 4%. If the operator 1s fema.e, the probability of 
an accident 1n the typical scenario falls to 1.4X. If the male operator 
s 10 years old, rather than 20, the probability of an accident 1s 4.6X; 
If the operatcr 1s 40 years old, tfcs probability 1s 2.2X. 

These results Illustrate the following points: First, experience 
is the single most important variable; for the typical scenario, going 
from less than one year's experience to more than one year's experience 
reduces the probability of an accident by a factor of 3. Second, males 
are in general up to about twice as likely as females to have accidents. 
Third, 10-year-old riders are about twice as likely as 40-year-old 
drivers to have an accident. Fourth, 250cc ATVs are about twice as 
likely to be in accidents as HOcc ATVs. Finally, 3-wheeled ATVs are 
about twice as likely as 4-wheeled ATVs to be in accidents. 

STATE ACTIONS TO ADDRESS ATVS 

A review of state laws by the Directorate for Field Operations fTab 
U found that less than half of the states have reacted to the increase 
in injuries and deaths from the use of "TVs through a variety of 
regulatory and educational options. Ho. states that have reacted to 
the problem may have done so on limited or little technical, 
epidemiological and human factors analysi*. The states that regulate 
ATVs follow no set pattern ,-nd the effectiveness of their regulations, 
in terms of Injury reduction is unknown. The ATY Task Force believes 
that lere is a need to encourage states to develop practical, 
technically sound and uniform state legislation for operation of ATVs on 
public lands. The ATV Task ■ orce also believes that appropriate 
sanctions that Include but are not limited to fines, restitution for 
damages, loss of operator's license, impoundment of the vehicle, loss of 
vehicle registration, referral to perform a community service, and 
mandatory referral to and successful completion of an alcohol/drug abuse 
sare-dnving program be included in state regulations. 

THE SVIA VOLUNTARY STANDARD 

In the May 31, 1965 ANPR, the Commission stated that it was unaware 
of any existing voluntary standard which would eliminate or adequately 
reduce the risk of injury. The ANPR referenced performance and handling 
characteristics of ATVs. * 

The Specialty Vehicle Institute of America (SVIA) indicated a 
willingness to begin developing a voluntary standard. On April 26 
1985, Commission staff met with members of the SVIA Voluntary Standards 
Committee. The SVIA informed the Commission staff that it had initiated 
steps to develop a voluntary standard and would use the canvass proce- 
dures of the American National Standards Institute (ANSI). Commission 
staff informed SVIA that any voluntary standard or, ATVs should Include 
orovisions for minimum age recommendations, trainino and Ary performance 
characteristics, such as dynamic stability. 
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Subsequently, after a series of meetings between CPSC staff and a 
committee of SVIA members, a draft of the first phase of the voluntary 
standard was sent to members of the AMSI-approved canvass 11st for 
comment on August 16, 1985. The topics addressed 1n this first phase 
were minimum age recommendations, standardization of controls, laoellng, 
and education and training. Changes were ,nade to the draft by the SVIA 
voluntary standards committee as a result of consents received from the 
canvass list and the pjb'iic. This required reballoting, under ANSI 
procedures, to approve the rev'sed draft. A rebal lot was sent to the 
Canvass list on June 23, 1986. CPSC staff provided specific conments 
and recommendations on the revised draft on September 3, 1986. 
Considerable time end effort has been devoted to developing the draft 
standard. However, the staff continues to have concerns about the 
standard's labeling pro\1sions, age recommendations, controls 
standardization and training requirements. For examp^, minimum ATV age 
recommendatlonr 1n the current draft are advisory only and are not 
reouired. These provisions do not agree with staff suggestions on age 
recommendations . 

During the time that work on the draf* voluntary standard took 
place, CPSC staff provided the results of all completed, publicly 
available work to the SVIA committee. T his included injury data, tie 
results of staff technical analyses that had been completed and 
recommendations on using human factors considerations in developing the 
standard. In addition, noting tjiat the^ development of performance 
standard* ?or ATVs would require strong technical support, CPSC staff 
recommended ea-ly in the process that SVIA obtain expert engineering 
assistance- 

The SV* A entered into negotiations with a contractor to begin an 
investigation int-o the dynamic performance requirements for ATVs in 
August, 19£\ In February, 1986, the contractor began a six-month test 
prog-am to identify candidate test procedures. The test program was 
oelivered to the manufacturers in July, 1986. The SVIA member manufac- 
turer., aro reviewing the procedures and then will seloct minimum level 
nerformance requirements in the second phase of the voluntary standard. 

Recently, on September 22, 1S86, SVIA orovided the Commission staff 
with a partially completed draft d°aling with test procedures. CPSC 
staff saw the first outlines of this work -n the Spring of ; 985 , 
reviewed the plan for developing these procedures in February of 1986 
and witnessed a series of proposed tests, staged by SVIA, in April 1986. 
At this time CPSC staff does not believe it has sufficient information 
on the.se Procedures to warrant an assessment of then. 

Overall, che provisions in the draft voluntary standard are 
considered to be inadequate by CPSC stsff. These provisions do not 
include: adequate requirements for specific and uniform Ubel:ng of 
ATVs; adequate minimum age recommendations; adequate requirenents for 
standardized controls on ATVs; and acceptable performance requirements, 
"•he staff recognizes th?t the second phase of the voluntary standard's 
development 1s intended by SVIA to address performance and handling 
characteristics of ATVs. Until that worx is completed, however, the 
standard cannot adequately address the risk of injury associated with 
ATVs . 
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* Staff 1s willing to continue working with the SVIA committee, at a 
fully participatory level, to develop a final voluntarv standard for 
ATVs, It 1s unlikely that the standard will be completed 1n a 
reasonable amount of time and w1T adequately address ATv hazards unless 
significant changes are made to Incorporate Commission recommendations, 

M AJOR FINDINGS, RESPONSES, AND RECGWEftDATIONS OF THE ATV TASK FORCE 

This section contains the major findings of the Conrission's ATV 
Task Force. 

The ATV Task Force's responses to the findings are discussed below, 
Uhere applicable, regulatory and non-regulatory options ara considered 
Enforcement options are discussed in a RESTRICTED brlefimj package which 
wi ,1 be fo»-warded to the Comrission, Based on the CPSC staff's 
tfchnical work, the comments received by the Commission on tr.e ANPR, the 
testimony at the public hearings and the monitoring of the development 
of the draft ATV voluntary standard, the ATV Task Force recommends that 
the Commission take the actions listed below, A preliminary description 
of the costs and benefits of the ATV Task Force recommendation is at Tab 



The Office of the General Counsel, in a separate memorandum, will 
evaluate whether there is 'sufficient evidence available to support each 
specific regulatory recommendation by substantial evidence. The 
recommendations included in the report are those of the ATV Task Force 
based on its analysis of the avallablo data. 

The staff recommendations do not necessari 1y mean that there is 
substantial evidence available at this tine to support any such 
recommendation. Additional evidence may be required to pursue some of 
the recommendations. 

Operator Characteristics 

Finding; TYPICALLY, CHILDREN UNDER 12 YEARS 0^ AGE ARE UNABLE TO 
OPERATE ANY SIZE ATV SAFELY. THIS IS BECAUSE THcY LACK 
PHYSICAL SIZE AND STRENGTH, COGNITIVE ABILITIES, MOTOR 
SKILLS, AND PERCEPTION. 

Response: 

The Commission could: (i/ request the industry to voluntarily 
label all child-size AP's not for use under age 12; (2)" proceed w1tf a 
Notice of Proposed Rulemaking for a warning label standard 1f the 
industry will not do It voluntarily; (3) proceed with a Notice of 
Proposed Rulemaking banning all ATVs intended for use under age 12; (4) 
proceed with a Notice of Proposed Rulemaking requiring manufacturers to 
provide this infermation to consumers; (5) disseminate this Information 
to the public; or (6) encourage the states to enact legislation 
restricting the u:e of child-size ATVs on public lands to operators ace 
Vc and older. 
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"Hie ATV industry has two 1986 model ATYs that are Intended for use 
by children under 12. One of these manufacturers 1s i.ot marketing a 
1987 ATY Intended for use by children under 12 years of age. The other 
manufacturer has yet to introduce its 1987 models. Th>» ATV Task Force 
believes the industry would be receptive to voluntarily labeling all 
child-size ATVs indicating that they are not for use under age 12. 
However, we have concerns about how the information would te presented. 

The Commission could proceed with a warning label standard. 
However, the findings are clear that most children under 12 shouV-not 
be on child-size ATVs due to lack of maturity. Therefore, a bar ' ATVs 
intended for use by children under 12 years of age should be considered 
if the industry will not withdraw them from the market voluntarily. 

Recommendations : 

Request the ATV industry to voluntarily c*ase marketing ATVs 
intended for use by chiTdren under the age of twelve (12). If 
unsuccessful, the Commission should then move to bar. All-Terrain 
Vehicles f-om the marketplace that are intended for use by children 
under the age or twelve (12). 

Issue a Nr*ice of Proposed Rulemaking for a warning label indard 
for the current ATVs intended for use by children urder the age 
fourteen (14). This standard would require label :ng stating that these 
ATVs are not recommended for use by children under twelve (12) because 
of their lack of maturity and good judgment. 

Finding: CHILDREN UNDER SIXTEEN (16) YEARS OF AGE ARE AT GREATER 
RISK OF INJURY AND DEATH THAN ADULTS WHEN OPERATING 
ADULT-SIZE ATVs. THIS IS DUE TO POOR JUDGMENT AND 
FAILURE TO REC0GNI2E AND OPERATE ATVs WITHIN THEIR SKILL 
LEVELS. 

Responses: 

The Commission could: (1) request the industry tn vluntarily label 
all adult-size ATVs not for use under the age of 16; (2) proceed with a 
Notice of Proposed Rulemaking banning all ATVs intended for use by 
children under the age of 16; (3) proceed with a Notice of Proposed 
Rulemaking for a warning label standard; (4) proceed with a Notice of 
Proposed Rulemaking requiring manufacturers to provide this information 
to consumers; (5) disseminate this information to the public; and (6) 
encourage the states to enact legislation restricting the use of 
adult-size ATYs on public lands to operators age 16 or older. 

The majority of the ATV industry currently labels adult-size ATVs 
as not being for use by children under tho aoe of 14. This provision is 
also in the draft SVIA voluntary standard. The industry's rationale for 
selecting this age is that some states allow cars and farm equipment to 
be operated by people at the age of 14. The ATV industry may be 
receptive to changing the age recommendation for adult-size ATVs. 
However, the Commission should note tht inadequacies that exist with the 
curren* labeling practices of the ATV .nddstry. 
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There are four 1986 model ATVs that the Industry 1s marketing 
intended for use by children under the age of 14. All the remaining 
ATYs are Intended for adult use with a minimum recommended age of 14. 
One manufacturer has dropped a child- j1ze model from its ATY line 1n 
198/ and retains a child-size ATY intended for use by children aged 12 
years and older, Another manufacturer has a 1987 child-size ATY intend- 
ed for use by children aged 12 and older. Still another manufacturer 
has yet to introduce a 1S87 model line. If the Commission were to ban 
ATYs intended for use by children under the age of 16, there would be no 
child-size ATYs in the market. The majority o( the ATY Task Force 
believes that children older than 12 years are capable of operating 
child-size ATVs. However, the Commission should be aware that children 
aged 12-15 years may be too large for the currently available child-size 
ATYs. 

This finding could be translated into a warning statement in a 
Notice of Proposed Rulemaking. The ATY Task Force does not believe that 
ATY manufacturer: will voluntarily label ATYs with this warning because 
it nay decrease sales. The Commission could require manufacturers to 
pr^de this finding to consumers. However, this approach may not be as 
effective as a warning label standard. The Commission could immediately 
disseminate this information to the public. 

TneATY Task Force recognizes a role for state government involve- 
ment. Since less than half of the states set a minimum user a^e for ATY 
operation and these states have reacted to the Problem based <\ limited 
or little technical information, the ATY Task Turce believes states 
would be receptive to implementing minimum age legislation based on this 
CPSC staff finding. 

Recownendation : 

Issue a Notice of Proposed Rulemaking for a warning label standard 
for adult-size ATYs. This standard would require labeling stating that 
these Ans are not recommended for use by children u.ider sixteen (16) 
because they are at a greater rsk of injury and death than adults due 
to deficiencies :n judgment and failure to recogniie and operate within 
their skill levels. 

Finding: gE^RXgC OF INJURY DECLINES SIGNIr ICAMTIY WITH ATY RIDING 
Responses : 

The strong negative relationship between experience and the risk of 
injury suggests formal "hands on' training could be an Important first 
step in reducing ATY injuries. The Commission could: (1) reauest the 
industry to provide training to ATV o erators; (2) proceed with a Notice 
of Proposed Rulemaking for a training standard; (3) proceed with a 
Not:ce of Proposed Rulemaking requiring manufacturers to provide 
training and other information to consumers; (4) disseminate th's 
Information to the public; and (5) encourage the states to enact 
legislation requirinr operators to take "hands on" training and obtain a 
certificate to operate ATYs on public land. 
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The ATV Task Force has requested that the industry provide free 
training for purchasers of ATVs. The Industry has declined to dc so. 
Training is available only after the payment of a fee. !"» addition, the 
dema..-! for training is low. The industry is working jn a marketing plan 
to increase the demand. It is unlikely "that training will be undertaken 
voluntarily by consumers, whether provided free oy manufacturers or 1f 
the Commission required information about the importance of trainir; -*nd 
experience be giver to consumers. 

There is a clear need for a training requirement. The Commission 
could mandate a training standard. Several states require training to 
obtain a certificate to operate on public lands. The ATV Task Force 
believes that many state: 1 ,uld be receptive to this approach. 

Recommendation : 

Issue a Notice of Proposed Rulemaking for a warning labtl standard 
for ATVs. This standard would require labeling stating that ATVs have 
unique handling qualities and that "hands-on" training of the operator 
is necessary to reduce the risk of injury and ae.'th. Direct the 
Commission staff to develop a strong information and education campaign 
in Fiscal Year 1987. Direct the Commission staff to wc**k with the 
states and other Federal agencies to encourage the development of 
practical, technically sound and uniform state legislation for operation 
of ATVs on public lands. 

Finding : THIRTY PERCENT (305) OF ALL FATAL ATV ACCIDENTS HERE 

ASSOCIATED WITH ALCOHOL USE. FOURTEEN PERCENT ( ,455) OF 
REPORTED ACCIDENTS WITH INJURIES INVOLVING OPERATORS OVER 
16 YEARS OF AGE REFERENCED ALCOHOL CONSUMPTION BY THI 
OPERATOR. 

Response : 

The Commission could: (1) request the industry to voluntarily 
label ATVs with tnis information; (2) proceed with a Notice of Proposed 
Rulemaking f„r a warning standard; (3) proceed with a Notice of Proposed 
Rulemaking requiring manufacturers to provide this information to 
consumers; (4) disseminate this information to the public; or (5) 
encourage states to enact legislation. 

Alcohol consumption is a practice that is generally warned against 
when operating a vehicle of any type. The ATV Task Force believes that 
state legislation which includes strong penalties such as fines and 
confiscation of the vehicle is warranted when an operator is found to be 
using alcohol or other controlled substances. 

Recommendation : 

Direct the Commission staff to work with the states and other 
Federal agencies to encourage the development of practical, technically 
sound and uniform state legislation for operation of ATVs on public 
lands . 
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Finding THIRTY-CUE PERCENT (311) OF THE ATVs INVOLVED IN 
ACCIDENTS HERE CARRYING PASSENGERS. 

Response: 

The Commission could: (1) request the industry to voluntarily lahpi 
ATVs with this information; (2) proceed with a Notice of ro os 7 
Ru enak no for a warning stat.dara; (3) proceed with a Notice of Proposed 
co UK''"* marufac ^ er: t0 Provide this information to P 
consumers; (4) disseminate thi< 1nfcrnat1o.i to the public; or (5) 
encourage states to enact leglshfon baring passengers on VTVs 
operated on public lands. . J v "^gers on aivs 

Many of the ATV manufacturers already provide this label on the 
vehicle. However, ,t Is not adequately presented, as P rev?o sty 
discussed. » reasonable strategy would be for manufacturers to 
th ST Zll^Tt M th ^!:. labels ' for fe Co™ission to disseminate 
legislacio™ P f ° r the Cor7nission t0 encourage state 

Recommendation : 

Intervene in the development of the ATV voluntary standard by 
formally requesting that CPSC staff consents be incorporated into the 
111. S"\° f the ^ olunta ^ standard. Direct the CoLission staff to 
develop a strong information and education campaign in Fiscal Year 1987 
Oirect Comission staff to work with the states and other Federal 
agencies to encourage the development of practical, technically sound, 
and unifora state legislation for ope-ation of ATVs on public lands. 

nndin 9 : »ELL-COHSTRUCTED, WELL-FITTED HELMETS COULD SUBSTAJiHALLY 
REDUCE THE NUMBER OF FATAL HEAD INJURIES TO ATV 
OPERATORS. 

Response: 

4 tv. T 1 f \ C °r is ^°- n c °" ld: (]) request the industry to voluntarily label 
ATVs with this information; (2) proceed with a Notice of Proposed 
Rulemaking for a warning standard; (3) proceed with a Notice of Proposed 
Rulemaking requiring manufacturers to provide this information t 
consumers; (4) disseminate this information to the public, or (bi 

hpW^ 9 V? te -J° e " aCt ^? iS , 1ation re ^ l>1 "3 operators to wear 
helmets while riding on public lands. 

Hany manufacturers c-.rrently label '.heir ATVs recomending use 
of helmets and other protective equipment. The limitations of their 
labels have been discussed. 

This issue has typically been left to th 3 states to enact legis- 
infomation' C °™ 1SS1Cn cou1d assist the states by disseminating this 
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Recowsndatlow: 



Olrtct the Commission staff to develop 4 strorg Information and m 
education campaign In Fiscal Year 1987. Olrect t|w Cowlsslw sUff to 
develop point-of-sale Information 1n cooperation with the ATY Industry. 
Olrect the Comission sUff co work with the states and other Federal 
agencies to encourage the development of practical, technically sound, 
and uniform state legislation for operation of ATYs on public landi. 

ATY Factors 

Findings: SEYSKTY-FOUR PERCENT (741) OF THREE-WHEELED ATYACCIOENTS 

1 INVOLVED TIPPIMG OR OVERTURNING COMPARED TO FIFTY-MIME 

PERCEMT (59%) FOR FOUR-WHEELED ATY ACCIDENTS. 

TOE DYNAMIC STABILITY OF FOUR-WHEELED ATYs IS BETTER THAN 
THAT FOR THREE-WHEELED ATYs. 

Response: 

The Coomission could: (1) participate with the Industry to develop 
performance requirements for the voluntary standard; (2) continue 
technical work to develop performance requirements for a Motice of 
Proposed Rulemaking; (3) proceed with a Motice of Proposed Rulemaking to 
ban three-wheeled ATYs; (4) proceed with a Motice of Proposed Rulemaking 
for a warning label standard; (5) proceed with a Notice of Proposed 
Rulemaking requiring aanufacturers to provide this information to 
consumers; 16) disseminate this information to the public; and (7) 
encourage states to enact legislation banning the use of three-wheeled 
ATYs on public lands. 

At this time, the ATY Task Force cannot demonstrate that a consumer 
product safety stardard is not feasible. Therefore, a oan of 
three-wheeled ATYs or encouraging states to ban the use of three-wheel eo 
ATYs on public lands is Inappropriate. 

The ATY Task Force has identified areas where performance require- 
ments can be developed. This could be accomplished in Fiscal Tear 1987. 
The ATY Task Force notes that manufacturers are procjcing and selilno 
substantially nore four-wheel ATYs than three-wheelers. The marketplace 
may be adjusting to the consumer demand for this feature. Although the 
market is shifting, t^e ATY Task Force sees a need to develop 
performance levels to reduce the burden plared on the operator during 
riding. The ATY Task Force Is not convinced that the SYIA voluntary 
standard will address this concern In a timely manner. 

RecomMndations; 

Direct the Commission staff to carry out technical work necessary 
to support issuance of one or more H^tlce(s) of Proposed Rulemaking to 
address the performance characteristics of adult-size ATYs. Olrect the 
Commission staff to fully participate In the development of performance 
requirements for the second phase of the voluntary standard. Olrtct the 
staff to disseminate to the public the comparative safety information 
developed by the ATY Task Force. 
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Finding THE HANDLING PERFORMANCE OF AN ATV IS STRONGLY 

INFLUENCED BY ITS SUSPENSION SYSTEM; A PROPERLY TUNED 
MECHANICAL SUSPENSION, FOR FRONT AND REAR WHEELS* IS 
BETTER THAN FRONT-ONLY OR TIRE-ONLY SUSPENDED ATVs. 

Resgonse: 

The Commission could: (1) participate with the Industry to develop 
performance requirements for tht voluntary standard; (2) continue 
technical work to develop performance requirements for a Notice of 
Proposed Rulemaking; (3) proceed with a Notice Of Proposed Ruleoaklng 
for a warning label standard; (4) proceed with a Notice of Proposed 
Rulemaking requiring manufacturers to provide this Information to 
consumers; or (5) disseminate this Information tc the public. 

The ATV Task Force has Identified areas where performance require- 
ments can be developed. This could be accomplished In Fiscal Year 1987. 
The ATV Task Force notes that manufacturers are producing and selling 
more ATVs with front and rear suspensions. The marketplace may be 
adjusting to the consir *r demand for this feature. Although the market 
is shifting, the ATV Task Force sees a need to develop performance 
levels to reduce the burden placed on the operator during riding. The 
ATV Task Force Is not convinced that the SYIA voluntary standard will 
address this concern in a timely manner. 

Recommendations : 

. Direct the Commission staff to carry out technical work necessary 
to support Issuance of one or more Notlce(s) of Proposed Rulemaking to 
address the performance characteristics of adult-size ATVs. Direct the 
Commission staff to fully participate in the development of performance 
requirements for the second phase of the voluntary standard. Olrect the 
staff to disseminate to the public the comparative safety Information 
develij>ed by the ATV Task Force. 

OTHER SIGNIFICANT INF0RI1ATI0N 

In addition to the Major Findings provided above, the ATV Task 
Force Is providing the following Information: 

• Operators when using ATVs for utility purposes are at ltss 
risk than when they use them for recreational purposes. 

• Males whe operate ATVs are about up to twice as likely to have 
accidents Involving injuries as female ATV operators. 

The probability of an ATV accident Increases with engine size. 
A larger engine may present a broader operatlnq environment. 
This Issue may be addressed In future work concerning the 
performance characteristics of ATVs. 
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WlLMC*. CUTLCH & PlCKCAtNO 




The Honorable Howard C. Nielson 
U.S. House of Representatives 
Committee on Energy and Commerce 
1229 Longworth House Office Building 
Washington, D.C. 20515 

Dear Representative ' lelsont 

In response to your letter to me dated April 7, 1968, 
the four ATV distributors who appeared at the March 16 hearing of 
the Subcommittee on Commerce, Consumer Protection, and Competi- 
tiveness have prepared the attached answers to your 10 questions. 
The distributors would appreciate it if these answers could be 
included in the official record of the hearings. 

Sincerely, 

yd N.Xutler 



\7 
Lie 



cc: Honorable James Florio 
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HOW'tC MOWN 



Congress of the ttnfttd States 

^.^^ * KcpranitatlDei 

ttuhtngton, BC 20515 

April 7, 1988 



IWWMMM 
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Dear 



I regret that I did not have the tine to ask certain 
questions of you at the hearing that was held on March 16, 1988 
in the Subcommittee on Commerce, consumer Protection and 
Competitiveness. I would appreciate your furnishing answers to 
these questions as soon as possible so that they may be included 
in the record of that hearing. 

1. Wat do industry studies show is the risk of operating an 
all-terrain vehicle compared to vehicles such as trail bikes or 
snowmobiles? 

2. What factors must be controlled for, to arrive at a fai- 
comparison of the risks associated with operating all-terrain 
vehicles compared to the risks associated with operating vehicles 
such as snowmobiles a.id trail bikes? 

3. Many persons have asserted thi»t three-wheel all-terrain 
vehicles lack stability. How do three-wheel, all -terra in 
vehicles compare in stability to trail bikes or bicycles, which 
have two wheels? 

4. Do you believe that offering a refund to past purchasers 
?LJ hr V7Y hMl ' all ~ terr « in vehicles, as is contemplated in h.R. 
3991, will enhance safety? Why or why not? 

5. Do you believe that the advertising by which three-wheel 
•il-terrain vehicles were marketed was misleading or failed to 
inform the public that there were potential dangers invol* id in 
operating these machines? Why or why not? 

6. Do you believe that the training program to which you 
have agreed as part 0 f the Final Consent Decree is a remedy that 
is available under the consumer Product Safety Act? 

7. How would the training program contemplated by H.R. 3991 
differ from the one agreed to by the manufacturers t% a part of 
the Final consent Decree? 
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Page 2 

April 7, 1983 



* ttftw An th« notice and warning provisions of H.R. 3991 
dlff.rfroi & Eti£ and warning provision. agr..d to by th. 
■inuf.ctur.r. . part of th. Final Consont Dacr..? 

9. Mav th. «nuf.ctur.r. had °PP° rt " n ^° r ;.i^ v th * 
draft parfornanca .t.ndards that tha Consusar Product S.f.ty 

COU - iMi ° n ML. standard, ar. antiraly 

ada^uat. as th.y ar. or will th.y r.quir. work to 

< b > c:uW V :o.. e of those -raft standard, actually l.ad 
tc incr.a..d dang.r to rid.r. of all-t.rrain 
v.hicl.a? 

(c) I. th.r. an .xisting thr.. or four wh..l all- 
t.rrain vahicl. that could Beet thos. draft 
product standards? 

in on. of th. sanctions contained in H.R. 3991 states that 
if a consSSIr prSuc? saf.ty rule for all-t.rrain vehicle, cannot 
b . proSSg.t^i within on. y..r, th.n th. sal., of .11 •""'•Train 
vehicles designed for us. by persons und.r th. age of «**••'» ar. 

n« wbu hali.va that such a seasure will l.ad to 
i^el.ed'l.f.ty^or us.™ of all-terras v.hicl.s? Why or why 
not? 

Thank you vary much for your cooperation and assistance. 
, Sincerely, 



HOWARD C. NIELSON 
Mamber of Congress 



HCM/mjf 

cc: Honorable Jane* Florio 
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1. The figures available to the industry confirm the 
conclusion reached (through other means) by the CPSC's own Asso- 
ciate Executive Director for Epidemiology, Dr. Robert Verhalen. 
These figures show that, adjusted for the level of use, the risk 
of injury associated with the use of ATVs is comparable to that 
associated with .the use of trail bikes and snowmobiles. Mem- 
orandum from Robert D. verhalen to Nicholas Marchica (June 13, 
1986). 

2. The level of product usage is the most important 
factor that must be controlled in order to produce a fair compar- 
ison of the risks associated with operating all-terrain vehicles 
as against other recreational products. To permit meaningful 
comparisons, the absolute number of injuries associated with 
ATVs, trail bikes, and dirt bikes must bo adjusted to reflect 
usage patterns. Trail bikes are ridden predominantly during the 
summer months, and snowmobiles are ridden only during winter. On 
the other hand, ATVs are driven throughout the year. Thus when 
the raw injury statistics are adjusted to reflect the higher 
level of usage associated with ATVs, it becomes clear that the 
relative risk of inj iry is comparable for all three products. 

3. All vehicle designs represent a balance among vari- 
ous factors including maneuverability, controllability, and sta- 
bility. Bicycles, trail bikes, three-wheel ATVs, and four-wheel 
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ATVs represent different designs to accomplish different 
objectives. A bicycle is clearly more maneuverable but less sta- 
ble than a vehicle with three or four wheels, but each product is 
designed for quite different purposes, *nd comparisons ere there- 
lore likely to be misleading. 

4. The ATV distributors do not believe that a refund 
offered to past purchaser.? of three-wheel ATVs would be an effec- 
tive way to enhance safety. For that reason, among others, the 
industry opposes H.R. 3991. The distributors believe that the 
vehicle itself is safe when operated properly, and that the mea- 
sures provided by the Pinal Consent Decree recently negotiated 
between the ATV industry and the CPSC are much more likely than a 
recall to be effective in promoting safe riding by cons. ters. 

5. The ATV distributors believe that they have adver- 
tised (end provided additional information for consumers 
regarding) three-wheel ATVs in en accurate end informative man- 
ner. ATVs ere not * «y recreational products that meny people 
find enjoyeble And useful in pursuing various outdoor activities; 
they elso fulfill important utiliterien functions for farmers, 
government agencies and others. Advertisements for ATVs, like 
advertisements for all products, stress the attractive features 
of ATVs and the ways in which they can be used safely and 
enjoyably. Although misuse of the vehicles or operator error can 
cause accidents, ATVs are no different in this regard than most 
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other products that can be dangerous i' misused. Although the 
industry has sponsored widespread safety awareness programs over 
the years, the distributors are unaware of any btsis for 
requiring every advertisement to stress the risks associated with 
the misuse of a product rather than the benefits associated with 
its proper use. 

6. The distributors do not believe "hat training is a 
remedy authorised either under the Commission's recall or 
rulemaking authority or under Section 12 of the CPSA. Section 
15, which is an adjudicative remedy, is specifically limited to 
recalls. Sections 7 and 8, which deal with the Commission's 
authority to promulgate prospective rules, are limited to product 
performance and warning requirements and bans, respectively. 
And, although Section 12 is broadly worded in some respects, in 
discussing specific remedies it speaks only of substantive reme- 
dies, such as recall and performance standards, that are within 
the Commission's recall and rulemaking authority. Neither Sec- 
tion 12 nor its legislative history provides any support for the 
view that Section 12, which was designed to be an emergency mech- 
anism, could be used to authorise permanent prospective remedies, 
much as training, that the Commission itself could not grant. 

Neither do there appear to be legal precedents in the 
common law cases for requiring manufacturers to provide hands-on 
training to customers, nor do there appear to be any analogous 
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regulatory ichenei that impose such obligations on a manufac- 
turer. 

7. The training program contemplated by H.R. 3991 
would offer free training to all present and past purchasers* 
The PCD requires the offer of free hands-on training to all con- 
sumers who purchased a new ATV after December 30, 1986 md their 
immediate family members* Special instruction would be provided 
for the younger rider. Consumers who purchased their ATV before 
December 30, 1986 could still take the training course upon pay- 
ment of a nominal fee. Also, all purchasers of new ATVs after 
the date of court approval of the FCD would receive a su\star»tial 
financial incentive (a $100 savings bond, $50 cash, or a merchan- 
dise certificate) to take the training. 



efcch manufacturer to "provide notice, by warning stickers affixed 
to the vehicle and other appropriate means, to purchasers 
(including, to the extent feasible, prior purchasers) of the risk 
of injury or death presented by the vehicles, especially to chil- 
dren." Section 3(1) (C) requires that "retail dealers of all ter- 
rain vehicles [must] provide purchasers safety information 
respecting the operation of the vehicles." However, H.R. 3991 as 
drafted does not set forth the precise terms of the notice and 
warning provisions it would require. Presumably, these matters 
would be left to the CPSC to promulgate through the usual 
processes. 



8* H.R. 3991. in its Section 3(l)(A)(ii), requires 
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For thi5 reason, ve cannot say how any requirements 



that the CPSC night subsequently promulgate would differ from the 
provifions of the Pinal Consent Decree, However, we can say that 
the Decree does specify in extraordinary detail the content, lan- 
guage comprehension 'evel, format, color, letter typeface and 
size, durability and placement of revised labels to be affixed to 
all new vehicles and mailed to all known past purchasers. The 
labels agreed upon by the distributors and the CPSC represent the 
combined consideration not only of the parties, but also of out- 
side expert advisers, and will be tested to assure that they are 
understandable prior to release to the pub'ic. The Decree pro- 
vides in similar detail for supplements to owner's manuals, and 
for revisions in future manuals, to provide consumers with 
revised safety information. 



of-purchase safety materials. It specifies that hang tags for 
each vehicle will be prepared, consistent with the testing pro- 
gram noted above. The distributors will also prepare a new 
safety video, with a script reviewed by the CPSC, for viewing at 
the dea'arship. An ATV safety alert with specified warnings to 
operators will be mailed to all known past purchasers. Finally, 
the Decree requires that the ATV safety alert b* printed on 
posters approximately four feet by four feet, and that these 
posters be prominently and permanently displayed at all 
dealerships. All of these various safety materials, and any 



The Decree also has a variety of provisions for point- 
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subsequent revisions or modifications in them, are subject to 
CPSC review. In short, tbe distributors believe that the notice 
and warning provisions provided in the Decree are fully respon- 
sive to congressional concerns. 

9. The manufacturers are in the process of reviewing 
in detail the voluntary standards proposal from the CPSC. As the 
proposal itself indicates, major sections dealing with, among 
other things, such important performance matters as suspension, 
transient steering, and tire performance, have not been included 
in the proposal because they are awaiting completion of further 
study by the CPSC and its contractors. Also, our review oi the 
standards proposal has been complicated by the absence of any 
accompanying statement ot rationale for the technical components 
of the proposal. We have asked the CPSC to fupply such a ratio- 
nale. 



position to address definitively the adequacy of the proposal, 
nor exactly how it would affect existing ATVs. One general area 

will need to explore, of course, as properly noted in your 
i/ est and in the District of Columbia Circuit's recent opinion 
in the X-Car case, is the question of safety trade-offs — that 
is, whether engineering proposals which purport to improve safety 
in one area may in fact diminish safety in other respects. See 
United States v. General Motors Corp., 841 P. 2d 400 (D.C. Cir. 
1988). 



For the reasons expressed above, we are not y*.t in a 





397 



- 7 - 

10. The proposal in h.R. 3991, to ban ATVs designed 
for persons under 16 if a consumer p-oduct safety rule is not 
promulgated within one year, ignores three critical facts, 
first, the Government's Section 12 complaint did not seek recall 
or banning of so-called youth- or child-sized ATVs. In fact, as 
the Government's recent memorandum to the District Court states, 
•The CPSC, based on a thorough analysis of the evidence and on 
expert advice, did not request that the Department seek a ban on 
the marketing of all ATVs for use by children." Mem. of the 
United States, Apr. 12, 1988, Appendix, pp. 3-4. 

Second, the CPSC's injury analyses have shown that 
children riding approoriatglv-s iz ? d ATVs are not at significant 
risk, ror example, the CPSC staff report found that approxi- 
mately 96% of all children under age 12 involved in accidents 
were operating ATVs designed for older persons. And the CPSC 
staff testified before the Commission that there "simply were not 
very many injuries" to children on *he smaller-sized ATVs. 

Third, the CPSC stalf report also concluded that if 
these ATVs were eliminated, there could well be an increased 
overall risk to children because more children likely would ride 
the larger-sized ATVs where, according to the CPSC, they are at 
greater risk. Therefore, H.R. 3991's banning proposal not only 
fails to recognize pertinent CPSC data, but may well increase the 
risk that children will ride mismatched vehicles. 

o 
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